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THE LIFE AND LETTERS OF JOSEPH STORY.! 


Prosasty no lawyer or judge, on this side of the Atlantic, 
ever had so extended a reputation as had Judge Srory at the 
time of his death. Well known to the older members of 
the profession in the New England States, from the begin- 
ning of his career, as an industrious, learned, and successful 
lawyer ; prominent among politicians at a time when strong 
excitement made every one a smatterer in politics, for his iso- 
lated position among the profession in his native county and 
State, and subsequently for his want of partisanship when a 
representative in Congress ; for more than thirty years a Judge 
of the Supreme Court of the United States, during which 
period grave constitutional questions — which had become 
mixed up with party politics — were discussed and decided, 
if not settled ; for nearly twenty years the senior professor at 
the Dane Law School, during which time more than twelve 
hundred young men had received his instructions, become 
imbued, if not with his spirit, with at least an ardent love 
for him as a man, admiration for him as a teacher, and 
wonder at his vast, varied, and endless learning, and then 
scattered abroad throughout the land, in every State and 
almost in every county in the Union, had borne his name 
and spread his praise ; the author of treatises in the various 
departments of law, which carried his fame into every State 
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and court-house, and lawyer’s office in the Union, and made 
American jurisprudence known to the judges and lawyers of 
England, and to the jurists of the continent, — with all these 
elements of fame he occupied a position which no lawyer in 
America had before, or has since, attained. And yet a single 
page would record the chief incidents of his life. 

He was born in Marblehead, Massachusetts, September 
18, 1779; fitted for college in his native village ; graduated 
at Cambridge in 1798; studied law first in Marblehead, in 
the oflice of Mr., afterwards Chief Justice, Sewall, and then 
in Salem with Mr. Putnam, since Justice of the Supreme 
Court ; was admitted to the bar in 1801, and in that year 
opened an office in Salem, where he soon acquired an 
extensive practice; was elected a representative to the 
State Legislature from Salem in 1805, and again in 1806 
and 1807; was chosen representative to Congress in 1808, 
where he remained but for a single session ; was again a 
member of the Massachusetts Legislature in 1809 and 1810, 
and Speaker of the House in the session of 1810-1811; 
was appointed Associate Justice of the Supreme Court of 
the United States in 1811; was in 1820 a member of the 
Convention to amend the Constitution of Massachusetts ; 
was appointed Dane Professor in the Law School at Cam- 
bridge in 1829; from 1833 to 1844 he wrote the several 
law treatises which bear his name; and he had been the 
editor of several works during the few years next preceding 
his appointment as Justice of the Supreme Court of the 
United States; was twice married, first in 1804 to Mary 
Lynde Oliver, who did not survive the year, and a second 
time, in 1808, to Sarah Waldo Wetmore, who outlived him; 
and in 1845 died still a judge, a teacher, and an author. 

The two somewhat bulky volumes before us fill up the 
outlines of this well rounded life. They show us the steps 
by which his high position was reached. They give us the 
domestic life and private opinions which history cares not 
for, and of which law books and reports do not take juris- 
diction. 

There was nothing remarkable in the childhood or col- 
lege or student life of Judge Story. Born of good revolu- 
tionary stock, the son of a physician who served as a surgeon 
in the war of the Revolution, and as a soldier in the early 
battles in his native State, bred in a small seaport town, 
with few advantages of instruction, he entered college 
under many disadvantages, but worked his way, by hard 
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study, to high rank in his class, graduating second only 
to the distinguished Channing. While studying his profes- 
sion he devoted himself with untiring assiduity, “ living 
like a hermit and working like a horse,” “‘ not unfrequently 
devoting for months more than fourteen hours a day to 
study.” The position of the law student at that time is 
described in his autobiography, written in 1831. 


‘* ] was tempted several times to give up the science from a firm belief 
that I could never master it. ‘The case was very different then from what 
it is now, in respect both to the plan of studies and the facilities to acquire 
the elements. Then there were few elementary books, now the profes- 
sion is inundated with them. ‘Then the student after reading that most 
elegant of all commentaries, Mr. Justice Blackstone’s work, was hurried 
at once into the intricate, crabbed and obsolete learning of Coke on Little- 
ton. New there are many elementary works which smooth the path 
towards the study of this great master of the common law.” 

‘**] shall never forget the time when, having read through Blackstone’s 
Commentaries, Mr. Sewall, on his departure for Washington, directed me 
next to read Coke on Littleton as the appropriate succeeding study. It 
was a very large folio, with Hargrave and Butler's notes, which | was 
requested tu read also. Soon after his departure | took it up, and after 
trying it day after day with very little success, I sat myself down and wept 
bitterly. My tears dropped upon the book and stained its pages. It was 
but a momentary irresolution. 1 went on and on, and began at last to see 
daylight — aye, and to feel that I could comprehend and reason upon the 
text and the comments. When I had completed the reading of this most 
formidable work, I felt that I breathed a purer air and that | had acquired 
anew power. The critical period was passed. I no longer hesitated. I 
pressed on to the severe study of special pleading, and by repeated perusals 
of Saunders’ Reports, acquired such a decided relish for this branch of my 

rofession, that it became for several years afterwards my favorite pursuit. 
t is in my judgment the best school for the discipline of an acute and solid 
lawyer.’’ — Vol. i. pp. 73, 74. 

His position in Essex County, — one of the few democratic 
lawyers among the many federalists then at the Essex bar, — 
gave him an extensive acquaintance and business from men 
of his own party ; and his knowledge of law, his ability as 
an advocate, and business tact retained those whom chance 
thus offered. He at once had an extensive practice in 
Essex, in the adjoining counties in New Hampshire, and 
was occasionally engaged in cases at Boston. He gives in 
his autobiography, but at too great length to be quoted 
here, the incidents connected with the trial of an insurance 
cause in the Superior Court of New Hampshire, in which, 
though engaged as a junior, by the withdrawal of his 
senior, ‘ from causes unnecessary to mention,” he was left 
alone to contend against Mr. Mason —then and ever the 
giant of the New Hampshire bar. His success in this con- 
flict, —as also in a subsequent trial of the cause when Mr. 
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Dexter of Boston was brought into the case with Mr. Ma- 
son, in which by the same untoward course of events he 
was forced to fight alone, — gave him great reputation at 
that bar, where he continued to practise for four or five 
years, until the increase of his home business rendered such 
absences inconvenient. 

He early engaged in politics, and was elected to honora- 
ble offices by his party. His fluency of speech and readi- 
ness in debate, made him at once the leader in the Legisla- 
ture of his party, which numbered but few professional 
men among its members. We do not propose, nor would 
it be proper in this journal, to refer to his politics. The 
judicial cast of his mind, however, and his great simplicity 
and directness of character prevented his being a partisan 
politician. Massachusetts men and lawyers will never for- 
get how nobly he stood forth from his party and fought for 
the independence of the judiciary of his native State. The 
bench in Massachusetts has always been honored and an 
honor, and to the labors of Story is it mainly owing that 
the State has had the services of its successive justices, who, 
by the foresight of the people of that day, have been ena- 
bled to give up their large income from active practice for the 
honorable, independent and more quiet, but not less ardu- 
ous duties of the bench. 

Judge Story was always a student. From the time he 
commenced reading law, he was devoted to his profession. 
In the leisure moments of his student’s life he found, or 
took time, to revisit the founts of classical and English 
literature, but his soul was in the law. Wherever he went 
his profession was before him. While the leader of his 
political party in Massachusetts, and shortly before his elec- 
tion to Congress, he was called to Washington upon some 
business which his biographer does not state. , As he passes 
through New York, Baltimore and Philadelphia, his 
thoughts and letters are not so much upon politics or 
politicians, as upon courts, judges and lawyers. In Wash- 
ington he describes himself in a wilderness, “passing day 
after day in sauntering from one point to another, with no 
distinct object of interest, and with many unpleasant reflec- 
tions.” But when he speaks of the Supreme Court, the 
judges and the lawyers, he touches “upon more pleasant 
subjects.”” The following extracts are from a letter to his 
friend, now Judge, Fay, dated January 16, 1808. 


** The scene of my greatest amusement as well as instruction is the Su- 
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preme Court. One case only has been argued since J came here, and that 
was concluded to-day after occupying a space of nine days! Almost all of 
the eminent counsel of the adjoining States were engaged in it. I ought, 
perhaps, to say of several States ‘The truth is, that there were several 
causes from South Carolina, Pennsylvania, and Maryland, depending 
nearly on the same facts, and the Court heard the gentlemen who attended 
in each, as if upon a siggle case; Harper, Martin, Tilghman, Ingersoll, 
Dallas, Duponceau. Lee, and Rawle, argued in succession. Shall | give 
you a passing sketch of some of them! However slight, I know it can- 
not fail to interest a professional man 

‘* Ilarper is diffuse, but methodical and clear; he argues with considera- 
ble warmth. and seems to depend upon the deliberate suggestions of his 
mind. I incline to think that he studies his cause with great diligence, 
and is to be considered asin some degree artifici:]. Duponceau is a French- 
man by birth, and a very ingenious counsellor at Philadelphia. He has 
the reputation of great subtlety and acuteness, and is excessively minute in 
the disp ay of his learning. His manner is animated but not impressive, 
and he betrays at every turn the impatience and the casuistry of his nation. 
His countenance is striking, his figure rather awkward. A small, spark- 
ling, black eve, and a thin face, sat sfy you that he is not without quick- 
ness of mind, yet he seemed to me to exhaust himself in petty distinctions, 
and in a perpetual recurrence to doubtful, if not to inconclusive arguments. 
His ressoning was rather sprightly and plausible. than logical and coercive ; 
in short, he is a French advocate. ‘Tilghman is quite an old man, of an 
unpromising appearance; his face indicates rather a simplicity and weak- 
ness of character. Indeed, when I first saw him. I could not persuade my- 
self that he possessed any talent I heard his argument, and it was strong, 
clear, pointed and logical. ‘Though his manner was bad, and his pronun- 
ciation not agreeable, every person listened with attention, and none were 
disappointed. Rawle is quite a plain but genteel man, and looks like a 
studious, ingenious, and able lawyer. He argues with a very pleasant 
voice, and has great neatness, perspicuity, and even elegance. He keeps 
his object steadily in view; he distinguishes with care, enforces with 
strength, and if he fail to convince, he seldum spends his thoughts vain- 
ly. Ingersoll has rather a peculiar face, and yet in person or manner 
has nothing which interests in a high degree. He is more animated than 
Rawle, but has less precision: he is learned, laborious, and minute, not 
eloquent, not declamatory, but diffuse. The Pennsylvanians consider 
him a perfect drag-net, that gathers every thing in its course. Dal- 
las is a book-man, ready, apt, and loquacious, but artificial. He is 
of a strong. robust figure, but hs voice seems shrill and half obstructed. 
He grows warm by method, and cools in the same manner, He wearies 
with frequent emphasis on subordinate points, but he cannot be considered 
as unscientific or wandering. Lee, of Virginia, is a thin, spare, short 
man; you cannot believe that he was Attorney-General of the United 
States. I heard him speak for a few minutes, but the impression is so faint 
that I cannot analyze it Perhaps I shall touch him at a future time. 

** Shall IT turn you to Luther Martin, that singular compound of strange 
qualities’ With a professional income of $10,000 a year, he is poor and 
needy ; generous and humane, but negligent and profuse. He labors hard 
to acquire, and yet cannot preserve Experience, however severe, never 
corrects a single habit. I have heard anecdotes of his improvidence and 
thoughtlessness which astonish me. He is about the middle size, a little 
bald, with a common forehead, pointed nose, inexpressive eye. large mouth, 
and well-formed chin. His dress is slovenly. You cannot believe him a 
great man. Nothing in his voice, his action, his language, iimpresses. Of 
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all men he is the most desultory, wandering and inaccurate. Errors in 
grammar, and indeed an unexampled laxity of speech, mark him every 
where. All nature pays contribution to his argument, if, indeed, it can 
be called one; you might hear him for three hours, and he would neither 
enlighten nor amuse you; but amid the abundance of chaff is excellent 
wheat, and if you can find it, the quality is of the first order. In the case 
to which I have alluded, he spoke three days ®1 heard as much as I 
could, but I was fatigued almost to death. He did not strike me at all, 
and if I were to judge solely from that effort, I should say that he was 
greatly overrated. But every one assures me that he is profoundly learned, 
and that though he shines not now in the lustre of his former days, yet he 
is at times very great. He never seems satisfied with a single grasp of 
his subject; he urges himself to successive efforts, until he moulds and 
fashions it to his purpose. You should hear of Luther Martin’s fame from 
those who have known him long and intimately, but you should not see 
him.’’ — Vol. i. pp. 162-164. 

While thus rapidly attaining eminence at the bar in New 
England, he was appointed by President Madison in 1811, 
upon the death of Mr. Justice Cushing, an Associate Justice 
of the Supreme Court of the United States, at the early 
age of thirty-two. The appointment had been tendered to 
the Hon. Levi Lincoln and the Hon. John Quincy Adams, 
and had been by them declined. The surprise occasioned by 
this appointment soon wore off, when it was seen with what 
ability, learning and modesty he discharged its varied and 
arduous duties. His labors in his circuit in forming out of 
discordant elements fair systems of law, and upon the bench 
of the Supreme Court in co-working with Marshall in dis- 
cussing and deciding the gravest questions of constitftional 
law, in maturing the judicial system of the United States, 
and in giving birth to a liberal and enlarged commercial 
law, will live in the Reports. ‘The grateful hand of friend- 
ship has thus graphically described them: “ Called to admin- 
ister all the different branches of law, he showed a mastery 
of all. His was universal empire ; and wherever he set 
his foot in the wide and various realms of jurisprudence, it 
was as a sovereign; whether in the ancient and subtle 
learning of real law; in the criminal law; in the niceties 
of special pleading; in the more refined doctrines of con- 
tracts ; in the more national system of the commercial and 
maritime law ; in the peculiar and interesting principles and 
practice of courts of admiralty and prize; in the immense 
range of chancery; in the modern but important jurisdic- 
tiun over patents; or in that higher region, the great 
themes of public and constitutional law. There are judg- 
ments by him in each of these branches, which will not 

“vr : one 
yield in value to those of any other judge in England or 
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the United States, even though his studies and duties may 
have been directed only to one particular department.” And, 
lest it should be thought that the partiality of the disciple 
and cherished friend has painted the picture in too glowing 
colors, we add the tribute that was paid to his memory by 
the learned, able and discriminating judge, who for the few 
last years of his life shared his judicial labors. ‘ The vari- 
ety of his judicial labors exceeded, it is believed, those of 
any magistrate in any other country. He was called upon 
to exercise full jurisdiction in Equity and Admiralty and to 
administer the Common Law, the Criminal Code, and that 
new but profound and comprehensive department of juris- 
prudence, Constitutional Law, — arising from our complex 
system of Federal and State governments, with the whole 
body of the statute laws of the United States, and the 
local laws of no less than twenty-six different States. In 
each department he equalled the learning of those who had 
made it the peculiar study of their lives; and each succes- 
sively seemed to be that which he had most perfectly mas- 
tered. ‘Those who have contemplated his published works 
and his judicial opinions, and have witnessed the inexhaust- 
ible streams of intellectual wealth which he poured forth 
in the daily duties of the bench, will concur in the belief 
that he was, for years before his death, the most learned 
jurist of the age.” 

In his two other capacities of author and teacher, Judge 
Story likewise stands forth preéminent. The great merits 
of his works, as well as their occasional imperfections, are 
well known. We do not propose to discuss them now. 
As their successive editions have appeared, the attention of 
the profession has been called to them in the pages of the 
Reporter, and the number of volumes sold, unprecedented 
for law books, attest alike their real merit, and the just 
appreciation in which they are held by an intelligent and 
discerning profession. If any one was ever so, Judge Story 
was an author by nature. All his habits of study from the 
beginning, prepared him for his future labors of author- 
ship. He read pen in hand, and no treatise was ever laid 
aside until an abstract of it had been made. Between 1809 
and 1811, before his appointment to the bench, his Prece- 
dents of Declarations and his editions of Chitty on Bills, 
Abbott on Shipping, and Lawes on Assumpsit, were pub- 
lished. The statutes of the Dane professorship pointed 
to the publication of lectures or treatises on law, which 
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should “be calculated to assist and serve in a special man- 
ner, law students and lawyers in practice, sound and useful 
law being the object.’ And at this distance of time, others 
sitting in his seat, and with no remunerative response 
coming back from the tomb, it cannot fairly but be said, 
that in Judge Story’s Commentaries on the Constitution, in 
his Conflict of Laws, his Equity Jurisprudence, his Bail- 
ments, and his Agency, the wishes and expectations of the 
sagacious and honored founder of the Dane Law School 
have been entirely fulfilled. 

We gather from his Life with what rapidity and ease of 
composition these treatises were prepared. We give the fol- 
lowing interesting though somewhat extended extract, 
showing his plan of labor and his personal habits. 


“The secrets by which he was enabled to accomplish so much in so 
short a time, were systematic industry, variation of labor, and concentra- 
tion of mind. He was never idle. He knew the value of those odds and 
ends of time, which are so often thrown away as useless, and he turned 
them all to good account. His time and his work were apportioned, so 
that there was always something ready for the waste time to be expended 
upon. He varied his labor ; never overworking himself on one subject, 
never straining his faculties too long in one direction, but recreating him- 
self by change of occupation. * Le Changement d étude est toujours re- 
laéchement pour moi,’ said D* Aguesseau of himself; and so my father found 
it. He never suffered himself to become nervous or excited in his studies. 
But the moment that one employment began to irritate him, he abandoned 
it for another which should exercise different faculties. When he worked, 
it was with his whole mind, and with a concentration of all his powers 
upon the subject in hand. 

** And here it may be interesting to state his personal habits during the 
day. He arose at seven in summer, and at half past seven in winter, — 
never earlier. If breakfast was not ready, he went at once to his library 
and occupied the interval, whether it was five minutes or fifty, in writing. 
When the family assembled, he was called and breakfasted with them. 
After breakfast he sat in the drawing room, and spent from a half to three 
quarters of an hour in reading the newspapers of the day. He then re- 
turned to his study, and wrote “until the bell sounded for his lecture at the 
Law School. After lecturing for two and sometimes three hours, he 
returned to his study and worked until two o'clock, when he was called to 
dinner. ‘To his dinner, (which, on his part, was always simple,) he gave 
an hour, and then again betook himself to his study, where, in the winter 
time, he worked as long as the daylight lasted, unless called away by a 
visitor, or obliged to attend a Moot Court. Then he came down and joined 
the family, and work for the day was over. ‘Tea came in at about seven 
o'clock, and how lively and gay was he then, chatting over the most famil- 
iar topies of the day, or entering into deep currents of conversation with 
equal ease All of his law he left up stairs in the library; he was here 
the domestic man in hishome. During the evening he received his friends, 
and he w.s rarely without company; but if alone, he read some new 
publicaon of the day,—the reviews, a‘novel, an English newspaper ; 
sometimes corrected a proof-sheet, listened to music, or talked with the 
family, or, what was very common, played a game of backgammon with 
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my mother. This was the only game of the kind that he liked. Cards 
and chess he never played. 

**In the summer afternoons he left his library towards twilight, and 
might be seen sitting with his family under the portico, talking, or reading 
some light pamphlet or newspaper, often surrounded by friends, and making 
the air ring with his gay laugh. This, with the interval occupied by tea, 
would last until nine o’clock. Generally, also, the summer afternoon was 
varied three or four times a week, in fair weather, by a drive with my 
mother of about an hour through the surrounding country in an open 
chaise. At about ten or half past ten he retired for the night, never varying 
a half hour from this time. 

‘** His diet was exceedingly simple. From a great distaste to wine and 
spirituous liquors of all sorts, he had never tasted either until he was about 
thirty-two years of age: having during his college life drank nothing strong- 
er than cider, which at the college festivities he chose in preference to more 
exciting drink. But his unremitted studies in the early part of his life 
brought on a chronic dyspepsia when he was about thirty-two years of 
age, and he was advised by Dr. Danforth, his physician at Washington, 
that his system required stimulants ; accordingly, at Dr. Danforth’s sugges- 
tion, he began to take a little weak brandy and water. This was, however, 
so exceedingly distasteful to him, that as his health improved he sub- 
stituted wine, for which he acquired a taste and became a nice jadge of its 
qualities. But he always drank of it very sparingly, ordinarily taking at 
dinner a wine-glass of wine to a tumbler of water, and rarely drinking it 
unmixed unless in company. He maintained a strict diet through life, not 
from asceticism or whim, but from necessity. He did not use tobacco in 
any form. 

** He had great bodily activity, and the energy shown in every thing he 
did expressed itself in his motions, which were sudden and impulsive. He 
walked very rapidly, taking short, quick steps, and never sauntering. The 
exercise he took was almost entirely incidental to his duties, and consisted 
in driving to Boston to hold his Court, or attend to other business and in 
walking to and from the Law School. But his real exercise was in talk- 
ing. Conversation was his gymnasium ; and his earnestness and volubility 
of speech and vivacious gesticulation afforded the necessary stimulant to 
his system. To talk was natural and necessary to my father; but he 
was never more out of his element than when he set forth to take a walk 
for exercise, and he used to join in our laugh when we jested with him 
upon it, admitting that he could not bring his mind to it seriously. Yet he 
never seemed to feel the want of it, and | am fully persuaded that the con- 
stant activity of his body and mind, and especially the excitement of con- 
versation, stood him instead of the exercise which is necessary to taciturn 
and phlegmatic persons.’’— Vol. ii. pp. 102-106. 

While in his judicial opinions and juridical treatises, 
Judge Story’s reputation as a jurist and a judge will be per- 
petuated, he will ever be freshly remembered as a teacher, 
by that large number, once his students, who are now 
scattered throughout our land. While in the professor’s 
chair, there were exhibited by him all those characteristics 
which marked him as a judge and author, and those other 
two peculiar elements of his character — out of place on 
the bench and which cannot appear in books —his power 
of conversation, and his affection and love for the young 
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men, and the power resulting therefrom of winning and 
interesting their affections. Of extreme simplicity and 
endless learning, of untiring patience and unwearying as- 
siduity, he devoted himself unreservedly during the allotted 
hours, to his labors in the Law School. No student left 
Cambridge except with unbounded love and admiration for 
the judge ; and he, in turn, looked upon the success of those 
whom he had instructed with the deepest interest, and as 
though they belonged to his own family. 

With this school will his name be ever indissolubly con- 
nected, and his name will be ever cherished in grateful 
remembrance by those whom he has instructed. Sugges- 
tions were made before his death to establish at the Law 
School a Professorship of Commercial Law, to be called the 
Story Professorship, and since he has gone resolutions to 
the same effect have been adopted. Had this noble and 
just purpose been accomplished in his lifetime, it would 
have been the most gratifying homage to his name and 
fame, and whenever it shall hereafter be done, as we hope 
it will soon be, it will be the most honorable and fitting 
tribute to his memory. Already an association has been 
formed bearing his name, the immediate members of which, 
as year follows year, will, in turn, learn to revere his name, 
become imbued with his spirit, and carry it with them as a 
healing influence through the land. We refer to the Story 
Association of the Alumni of the Dane Law School, which, 
althongh not referred to in the Life and Letters, has com- 
menced a prosperous existence, and on each returning anni- 
versary its members, gathered together from the harassing 
warfare of the professional arena, as pilgrims to the spot 
once hallowed by his presence, will drink anew of his 
spirit and deepen in their hearts the memory of his life. 

After the toil of over thirty years of judicial life, Judge 
Marshall gone before him, and all the other associates on 
the bench when he began his career, fallen; standing 
nearly alone, among those not of his own school, nor of that 
of Marshall and Kent, Judge Story began at last to wish to 
be solely employed in the more congenial labors, of the 
professor’s chair and author’s desk. He had determined to 
resign his seat upon the bench in the summer of 1845, and 
waited only to clear the docket of the Circuit Court and 
leave a fair field to his successor. But it was not so to be. 
The threefold duties he had so long sustained were upon 
him still, when, unexpectedly, he was stricken down by 
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death. His sickness and last hours are thus described by 
his biographer. 


‘** At the beginning of September my father had finished the hearing of 
all the cases, and had drawn up in writing the judgment of the Court in 
all, except one, and that he had nearly completed. 

‘* To the severe labor, necessary to clear the docket, he was urged, not 
only by his own ardent desire, thoroughly to discharge his duty, but by the 
earnest urgency of parties and counsel, who were naturally anxious that 
their particular case should receive the consideration of his mind. But the 
heat of summer, and the continuous and excessive labor entirely exhausted 
him, and, while thus prostrated in strength, he took a slight cold in the 
beginning of September, which was immediately followed by a violent 
stricture and stoppage of the intestinal canal. From this very alarming 
attack, afier great bodily suffering for several hours, he was at last relieved. 
His strength was, however, utterly exhausted. Hopes were now entertained 
that he might recover, and every device that medical skill could suggest 
was employed. But although the pain had left him, and the apparent dif- 
ficulty removed, contrary to the expectations of the physicians, he did not 
improve in strength. Stimulating food and drink were now ordered, in the 
hope of reviving his system. And on Sunday he sat up in his bed, and 
sucked the juice of a bit of beefsteak, and took a litthke weak wine and 
water. As the domestic arranged his pillows, and propped him up in his 
bed, to enable him to partake of this, he said, smiling, ‘ Well, David, they 
are trying to patch up this good-for-nothing body, but I think that it is 
searcely worth while.’ From the first, he thought that the attack would 
be fatal, and now, although he was willing to employ every means sug- 
gested for his relief, it was plain that he had little faith in their good effect. 
Soon after he called my mother to him and said, ‘I th.nk it my duty to 
say to you, that I have no belief that I can recover; it is vain to hope it; 
but I shall die content, and with a firm faith in the goodness of God. We 
shall meet again.’ He then ceased, and lay, as in prayer, with uplifted 
eyes. In this calm state, and very feeble, he continued for about two days, 
not regaining his strength, but apparently not losing it All prescriptions 
failed in reviving him. During this time, he said, ‘If I were not thus ill, 
my letter of resignation would have been now on its way to Washington. 
I should have completed my judicial life.’ On ‘Tuesday night, about mid- 
night, and apparently without a cause, a change took place ; and it was 
manifest that he could not live long. During the early part of Wednesday, 
he gradually lost his strength, and he lay calm and peaceful, and without 
taking heed to the objects and friends around him. At about eleven o'clock, 
to a question, whether he recognised me, he opened his eyes and feebly 
smiled, stretching out his hand towards me, and murmuring some indistinct 
words. Shortly after this he breathed the name of God, and this was the 
last word that ever was heard from his lips. Gradually he lost his con- 
sciousness, and, without pain, fell away into the arms of the good angel. 
At about 9 o'clock in the evening of the 10th of September, 1545, at the 
age of sixty-six, he breathed his last.’’— Vol ii. pp. 547, 548. 

The labors which Judge Story had in contemplation, 
with which to employ his waning years, were the duties of 
the professor's chair, and the preparation of other law works. 
In contemplation of his retirement from the bench, and the 
devotion of more time to the duties of the professorship, 
the corporation of the college had established his salary 
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at four thousand dollars per annum. The labors of author- 
ship, which he had imposed upon himself for the future, are 
thus stated in the Life and Letters. ‘The quotation is an 
extract of a letter from the Hon. Charles Sumner to the 
author, dated October 6, 1851. 


** Your father, at the time of his death, was about to lay down his func- 
tions as a judge, but he was looking forward to increased activity as a 
teacher and an author. As his scheme of authorship was the subject of 
frequent conversation in our interviews, I am able to mention it precisely. 

** His last work was on Promissory Notes. Had he lived, he next would 
have treated the Law of Shipping, a subject for which he was well prepared, 
and after this the Law of Insurance. Comprehensive commentaries on these 
two branches would have completed his course on Commercial Law. He 
would then have returned to quity, and finished the consideration of that 
ample department by a work on its Practice, which would have been the 
companion to his Commentaries on Equity Jurisprudence and Equity Piead- 
ing. ‘The whole subject of Admiralty, embracing the prize and instance 
branches, in their history, jurisdiction and practice, stood next in order, and 
he hoped to present it, as it had never yet been presented, with complete- 
ness and symmetry. ‘To this work Chief Justice Marshall often pressed 
him, saying that, of all persons in England or America, he was the most 
competent to do it. ‘This labor was to have been followed by one grander 
still, on the Law of Nations ; and when all these vast and self-imposed 
juridical tasks had been accomplished, then he was to employ his still 
constant pen in retainiscences of his times and contemporaries, somewhat 
after the manner of Charles Butler, the learned lawyer and gentle scholar, 
whose pleasant book he enjoyed greatly. You will see, therefure, that, 
much as your father did, he died with plans of labor stretching before him, 
which might daunt the youngest and most courageous heart. But to all 
these he looked forward as a pastime and delight.’’—Vol. ii. pp. 573, 574. 


The following extract gives us his “home” life. Those 
who knew his courtesy and kindness upon the bench, and 
at the Law School, cannot suppose the portraiture over- 
drawn; while those who knew him most intimately and 
within his home, will bear witness to the faithfulness of 
the picture. 


** But great as were his gifts of intellect and learning, they were more than 
equalled by the purity and beauty of his character. His speeches at the 
forum, his charges on the bench, his literary and juridical works, all his 
triumphs of fame, fade away, when I remember him in our home. | 
see not the laurels on the brow, for the spiritual halo above them. If the 
task be difficult to represent him in his public phase, how much more diffi- 
cult to do justice to him in his domestic life. He was the sunshine of our 
family cirele. Forgetful of himself, yet mindful of the least interest or 
pleasure of others; self-denying whea the sacrifice was unknown and un- 
appreciated ; thoroughly unselfish, even in the details of life; generous of 
kind acts and expressions; satisfied with any portion of the good of daily 
life, which might fall to him; the first to surrender his own wishes to the 
most careless whim of another, — joyous, lively, beaming. So was he 
every day and all day. His temper had the same equipoise as his mind. 
It was never darkened by gusts of passion, or clouded by glooms of sulki- 
ness. He was neither whimsical nor moody ; his spirits were not subject 





The Life and Letters of Joseph Story. 601 


to depressions or excitements ; the pressure of business did not make him 
irritable or peevish, but on all occasions he -was cheerful, buoyant, sunny. 
His temper did not, like-that of many over-worked men, rise every morn- 
ing in a cloud and clear away,with the excitement of the day. Its 
morning and its evening twilight were alike clear. To the end of life 
he was a boy in enthusiasm and spirits.’’ — Vol. ii. p. 603. 

We give the following description of the religious ele- 
ment in the character of Judge Story. 

‘* In his religious tenets he was an Unitarian. He thought more of a 
good life than a creed, and judged of man’s faith by the fruits it bore. He 
was wholly free from sectarianism, bigotry, and proselytism He never 
sought to shake the belief of any man in his own dogmas, believing them 
to be the mere metaphysics, not the realities of religion He was desirous 
that Christians of all denominations should be represented in the University 
at Cambridge, and that the question as to their appointment. should be in 
respect to their qualifications — not to their creed. He believed in the 
inspiration and doctrines of Christ, in the immortality of the soul, in the 
unity of God, and he often intimated a design to write a work in which 
the rules of legal evidence should be applied to the facts of the Gospel 
narration, and the question of its authenticity argued as before a court of 
justice. His religious faith was not a dry and barren belief, but an ever 
living principle, animating every act and thought. In his bereavements 
he found in it consolation and support. In his happiness it was never 
out of sight. He lived a truly religious hfe’ He died in the full faith 
of a renewed and purified existence beyond the grave.’’ — Vol. ii. p. 612, 


In regard to the volumes themselves, which form the 
subject of this notice, they are open to criticism in many 
respects. They have errors in dates, and errors and imper- 
fections in the statements of facts. As an instance of the 
first, the attention of the reader is called to Vol. i., p. 84, 
where the author states that General Washington died in Feb- 
ruary, 1S0U, while the generally received chronology fixes 
the 14th December, 1799, as the date of his death. As an 
instance of the latter, we may refer to his statement in Vol. 
ii., p. 427, of the “exhaustive judgment in er parte Foster,” 
where, as no mention is made of the decision of the Supreme 
Court of the United States, in the case of Peck v. Jenness, 
(7 Howard R.) in which er parte Foster was overruled, the 
author would seem to desire the inference that Judge Story’s 
decision of the question in that case is still followed as law. 
It is true that he spent a vast amount of labor upon the 
point, but it was one of the very few hobbies which Judge 
Story rode to death) The author would also leave it to be 
inferred, (see Vol. ii., p. 73), that his father was earnestly 
pressed to accept the appointment to the Chief Justiceship 
of the Supreme Court of Massachusetts, made vacant by 
the death of Chief Justice Parker, by those who had the 
power of appointment; but, unless we have been wholly 
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misinformed, the Executive of Massachusetts, at that day, 
from the first, had in view for the place only the eminently 
sound and able lawyer, who received the appointment, and 
who has ever since discharged its laborious duties with the 
highest honor to himself, to the Commonwealth, and to the 
dignity and majesty of the law. We do not say this to 
detract from the high reputation of Judge Story, but sim- 
ply to call attention to the leading fault of the work — 
pardonable in the present case perhaps —a disposition to 
magnify the character and services of Judge Story. The 
author, in his preface, candidly avows the influence of those 
personal feelings natural to the relation of father and son, 
and willingly admits “that love may have lent a precious 
seeing to the eye.” Writing with these feelings, it would 
be a matter of surprise if he did not exaggerate and over- 
estimate, nor is it to be wondered at, that he does not carry 
his readers along with him; and we fear lest the manifest 
disposition to over-estimate, may cause those readers who 
knew not Judge Story, to form of him a less exalted opin- 
ion than he deserves. 

We are not disposed to find fault with Mr. Story for 
writing the life of his father. In a letter to a friend who 
had written a biography of his parents, Judge Story says, 
“Such parents as yours deserved such affection and admira- 
tion and reverence. I know not what I should envy so 
much, if envy could ever mingle with such feelings, as to 
have such a filial tribute in such a form.” The expressed 
wish of the father has been properly taken as law by the 
son. Nor do we assume the fact that a son cannot be the 
biographer of his father. The biography of Sir Walter 
Scott, by his son-in-law, the life of Mackintosh by his son, 
and the memoir of Bowditch by filial hands, prove that a 
son, in the estimate of his father’s character, may be mod- 
est, truthful, elegant and just. But Judge Story required 
no ordinary biographer. He was an eminent judge. His 
life covered important eras in his country’s history, and in 
them all he had been a man of uote, and his influence, —the 
influence of those of the school of Marshall, Story and 
Kent, — had been felt. The life of Story would have been 
a fit theme for one who combined the most thorough ac- 
quaiutance with American politics, with the profoundest 
knowledge of all the departments of law. 

Another defect of the volumes is their bulk. Not infre- 
quently letters to different persons of nearly the same date 
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and upon the same topics, with similar ideas and oftentimes 
with the same phraseology, are given. The same is the 
case with many of the letters received by Judge Story. 
Undue importance is also attached to matters of trifling 
general interest. A distinguished clergyman in this vicin- 
ity, known not less for his learning and piety than for his 
great good sense and quiet humor, said, when an official 
report of a brother minister, who was at the head of some 
meritorious philanthropic movement, was warmly commend- 
ed at a meeting of the brethren, “that it ought to be good, 
for he himself had stricken out in the proof not less than 
three hundred and twenty-nine adjectives.” Had a similar 
process of elimination been applied to these volumes, the 
result would have given more to commend. 

With the exception of these imperfections the work is 
interesting and readable. The typographical execution of 
the work is very excellent, and we have no doubt that it 
will continue to be, as it has been, extensively circulated. 


Recent Lruglish Decision. 


Vice-Chancellor Turner’s Court. — July 26 and 28, and 
Dec. 2, 1851. 


Russetu v. Jackson. 


Evidence — Professional Communications — Privilege. 


In a suit by next of kin of a testator, challenging a residuary gift made by 
his will to his executors, on the ground that it was made on a secret trust® 
for an illegal purpose, which the executors had promised to perform, the 
Court held, that communications had between the testator and the solicitor 
employed by him to prepare the will, with reference to the will and the 
trusts thereof, were not privileged ; but that communications with refer- 
ence to the will and the trusts thereof, had after the death of the testator, 
between the solicitor and the executors, who had continued to employ him 
as their solicitor, were privileged. 

The rule, that communications between solicitor and client are privileged, 
does not, in the absence of an illegal purpose by a testator, apply to com- 
munications had between him and his solicitor with reference to the 
dispositions contained in his will; nor will such communications be pro- 
tected, on the ground that they may lead to the disclosure of an illegal 
purpose entertained by the testator. 


Tus was a motion to suppress the depositions of a wit- 
ness taken under the first and second commissions in the 
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cause. ‘The facts of the case were the following : — Joseph 
Russell, the testator in the cause, by will, dated the 8th 
July, 1840, gave the residue of his property to the defend- 
ants, William Jackson and Thomas Acton Jackson, as a 
testimony of his regard and esteem for them, and as a com- 
pensation for the trouble they would have in the execution 
of his will; and he appointed the said William Jackson and 
Thomas Acton Jackson executors of his will. The bill 
was filed by one of the next of kin of the testator against 
William Jackson and Thomas Acton Jackson, and other 
defendants, alleging that the gift of the residue to the de- 
fendants, the executors, was made upon a secret trust to 
found a socialist school at Birmingham, and that the gift 
was made upon an understanding with those defendants 
that they would carry such trust into effect. The bill 
prayed relief accordingly. Solomon Bray, the witness by 
whom the depositions moved to be suppressed were made, 
was the solicitor by whom the testator’s will was prepared, 
and who, after the death of the testator, acted as the solic- 
itor of the defendants, the executors. Upon his examina- 
tion under the first commission, he stated. in answer to the 
thirteenth interrogatory, that the testator had given his re- 
siduary property to the defendants, the Jacksons, intending 
them to hold it on a secret trust; and he demurred to an 
inquiry made by the interrogatory as to the nature of the 
trust; and he also demurred to other inquiries as to the 
instructions upon which he had prepared the will, and as 
to communications had with the testator and the Jacksons, 
assigning as a ground for his demurrer that he had acted in 
the matter as the solicitor of the testator and the Jacksons, 
This demurrer was set down for argument, but was over- 
ruled by the Court, no one appearing to support it. Upon 
the examination of the witness under the second commis- 
sion, he stated that the general purport and effect of the 
instructions which he had received from the testator for 
the preparation of the will was declaratory of his intention 
to leave his property for the purpose of establishing a school 
at Birmingham for the education of children in the doctrines 
of socialism, so far as he recollected, according to the prin- 
ciples of Robert Owen, and that the instructions contained 
a scheme upon which the testator intended the proposed 
school to be condneted. He stated, also, that on receiving 
the instructions, which, as appeared from the first examina- 
tion, were brought to him by William Jackson, he, the wit- 
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ness, intimated a doubt whether the law would permit such 
a disposition of the testator’s property as was contemplated 
by the instructions in respect of the scheme; that on sub- 
sequently seeing the testator, in the presence of beth the 
Jacksons, he referred to the written instructions of the tes- 
tator, and repeated his doubts as to the legality of the 


intended dispositions of the property for a school for the. 


purposes mentioned ; and that the testator then stated, that, 
having confidence in the two defendants, he would leave 
his property to them, being satisfied they would carry out 
his intention, which they well knew; that to this the 
defendant, William Jackson, assented, and that Thomas 
Acton Jackson did not dissent from it. The witness then 
deposed, that, in preparing the draft, he inserted powers of 
sale in the will, which were unnecessary, but for the pur- 
pose agreed on between the testator and the two Jacksons. 
He then deposed, that, at the time he delivered over the 
original instructions and the will, mentioned in the first 
examination, to William Jackson, he told him he would 
require the instructions to enable him to carry out the tes- 
tator’s intention. The question was, whether these depo- 
sitions of Bray were or not receivable as evidence against 
the Jacksons. 
Rolt and White, in support of the motion to suppress the 
depositions. — The communications between the testator 
and Bray, and between the latter and the Jacksons, were 
communications had with him while acting as their pro- 
fessional adviser. Such communications are the subject of 
privilege, and are protected from disclosure. Beer v. Ward, 
(Jack. 77); Cholmondeley v. Clinton, (19 Ves. 261) ; 
Greenough v. Gaskell. (1 My. & K. 98) ; Flight v. Robin- 
son, (8 Beav. 22.) This privilege never ceases, Wilson v. 
Rastall, (4 T. R 753), and it extends to every purpose. 
Cromock v. Heathcote, (2 Br. & B. 4); Doe v. Harris, (5 
Car. & P. 592); Herring v. Clobery, (1 Ph. 91.) The 
privilege continues after the death of the client, for the 
benefit of those claiming under him. Chant v. Brown, (7 
Hare, 79); Cholmondeley v. Clinton, (19 Ves. 267.) It 
does so in favor of a purchaser from the client; and we 
submit that it is equally available for a volunteer or devisee 
claiming under the client. Here the next of kin seek to 
‘defeat the act of the testator; the defendants seek to sup- 
port it. In the case of a settlement by a lunatic being 
sought to be set aside by his committee, the solicitor to the 
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lunatic would not be permitted to disclose the trust as 
against the settlor. So, here, the trustees are not, it is sub- 
mitted, bound to disclose the trusts. Wheatley v. Williams, 
(1M. &. W. 533); T'urquand v. Knight,(2 1b. 101.) True, 
that here an attempt to defeat the law is alleged, but it is 
not proved. Admitting that there is no privilege in the 
case of fraud, yet it is submitted that the fraud must first 
be proved aliunde. 

Malins and Speed, for the plaintiff, contra. —It is alleged 
that the defendants are trustees upon a secret and illegal 
trust. Where there is fraud there is no privilege, for it is 
no part of a solicitor’s duty to contrive a fraud. Follett v. 
Jefferies, (1 Sim. N.S. 1.) So it is no part of his duty to 
advise his client how to defeat the law. The information 
required from the depositions sought to be suppressed is, in 
its nature, not a proper subject of professional privilege, in- 
asmuch as it relates to matters of fact, and not to confiden- 
tial communications made to the solicitor for the purpose of 
obtaining legal advice. Bramwell v. Lucas, (2 B. & Cr. 
745); Desborough v. Rawlins, (3 My. & C. 521); Walker 
v. Wildman, (6 Mad. 47.) The facts to which the infor- 
mation relates are, first, whether the defendants promised 
to perform a trust; and, secondly, what the trust is. The 
rule as to privilege applies to cases between persons claim- 
ing under the client, and persons claiming adversely to 
him; but it has no application where the contest is be- 
tween persons, all of whom claim under the client. There 
is no reason why it should prevail in favor of executors, to 
the exclusion of next of kin. 

Walker, for one of the next of kin of the testator, named 
as a defendant. 

The Solicttor-General and W. M. James, for other next 
of kin, defendants. — The issue is, first, whether the defend- 
ants have promised to execute a trust; and, secondly, as to 
what the trust is. "These are mere questions of fact, and 
not properly the subject of privilege. In the case of a will 
being disputed by the heir-at-law of the testator, the solici- 
tor acting in the preparation of the will may be called to 
show what the motive of the testator was. So, in suits for 
rectifying settlements between parties claiming under them, 
the solicitor’s evidence as to the intention of the settlor is 
receivable. The Duke of Bedford v. The Marquis of Aber- 
corn, (1 My. & C. 312.) 

Rolt, in reply. — No fraud has been shown in this case. 
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A fraud, if any, must be proved aliunde. It cannot be pre- 
sumed, and you cannot examine the solicitor. to prove it. 
The cases as to the rectification of settlements were not 
cases of professional communications. The plaintiff in this 
case proposes to defeat the testator’s intention —the de- 
fendants to carry it out. The Court will not assist the 
plaintiff in his object. As between the next of kin and the 
executors, it is submitted that the latter are entitled to the 
benefit of the privilege. The privilege, in fact, follows the 
property ; and the executors, and not the next of kin, are 
those who represent the property of the testator and his 
intention. 

Sir G. Turner, V. C., after stating the facts as detailed 
above, delivered judgment as follows: — The question is, 
whether the statements thus made by the witness, or any of 
them, ought to be received in evidence against the defend- 
ants, the Jacksons. ‘This question must be separately con- 
sidered with respect to communications had in the lifetime 
of the testator, and those which were had after his decease; 
but [I do not think, with reference to communications had 
in the testator’s lifetime, that any distinction can properly 
be made between the communications had with the testa- 
tor and those had with the defendant, William Jackson ; 
for I think the defendant, William Jackson, in the commu- 
nications had with Bray, must be considered to have acted 
as the agent of the testator, and as the channel of commu- 
nication between him and the witness ; and that the pro- 
tection the law throws around communications of this 
nature extends to those had through the medium of an 
agent, as far as they would extend when they are had with 
the principal. As to those communications had in the life- 
time of the testator, I think the evidence ought to be 
admitted. It is evident that the rule, which protects from 
disclosure, in cases of confidential comniunications between 
solicitor and client,does not rest simply upon the confidence 
reposed by the client in the solicitor; for no such rule ex- 
ists in other cases, in which, at least, equal confidence is 
reposed —in the cases, for instance, of a medical adviser 
and his patient, and a clergyman and a prisoner. The rule 
seems to rest, not on confideuce, but upon the necessity 
there is for carrying the rule out. Lord Brougham, in 
Greenough v. Gaskell, (1 My. & K. 98), has given the 
true foundation of the rule. His lordship, in his judgmeut 
in that case, is reported to have said, “The foundation of 
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the rule is not difficult to discover. It is not (as has some- 
times been said) on account of any particular importance 
which the law attributes to the business of legal professors, 
or any particular disposition to afford them protection ; 
though certainly it may not be very easy to discover why 
a like privilege has been refused to others, and especially to 
medical advisers. But it is out of regard to the interests 
of justice, which cannot be upholden, and to the adminis- 
tration of justice, which cannot go on, without the aid of 
men skilled in jurisprudence, in the practice of the Courts, 
and in those matters affecting the rights and obligations 
which form the subject of all judicial proceedings. If the 
privilege did not exist at all, every one would be thrown 
upon his own legal resources; deprived of all professional 
assistance, a man would not venture to consult any skilful 
person, or would only dare to tell his counsel half his case.” 
This, then, being the foundation of the rule, the Courts, 
when called upon to apply it, must have regard to the foun- 
dation on which it rests, and not extend it to cases which 
do not fall within the mischief which it was designed to 
meet. Where the rights and interests of clients, or of those 
claiming under them, come in collision with the rights and 
interests of third parties, there is no difficulty in applying 
the rule. If it were not applied in such cases, the client 
could never safely state to his solicitor the true position of 
his case, but would be driven to speculate as to what it 
was his interest to conceal or divulge. The prosecution or 
defence of his rights would not be adapted to the circum- 
stances as they really existed, and Courts of justice would 
be embarrassed by imperfect information, arising from im- 
perfect communications ; but when we pass from cases of 
conflict between the rights of a client and parties claiming 
under him, and those of third persons, to cases of a testa- 
mentary disposition’ of a client, do the same reasons apply ? 
The disclosure in such cases can affect no right or interest 
of the client, and the apprehension of it can present no im- 
pediment to a full statement of his case to the solicitor, 
unless he were contemplating an illegal disposition, a case 
to which I shall presently refer; and the disclosure, when 
made, would expose the Court to no greater difficulty than 
it has in all cases where the views and intentions of par- 
ties, or the objects for which the disposition is made, are 
unknown. In the case, then, of a testamentary disposi- 
tion, the very foundations on which the rule proceeds seem 
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to be wanting; and in the absence of any illegal purpose 
entertained by the testator, there does not appear to be any 
ground for applying the rule in such a case. Can it be said, 
then, that the communication is protected because it may 
lead to the disclosure of an illegal purpose? I think not, 
and that evidence, othewise admissible, cannot be rejected 
on such a ground. On the contrary, | am very much dis- 
posed to think that the existence of an illegal purpose 
would prevent any privilege attaching to the communica- 
tions. When a solicitor is a party to a fraud, there is no 
privilege attaching to communications between the client 
and him upon the subject of the fraud, because to contrive 
fraud is no part of a solicitor’s duty; and I think it can as 
little be said that it is part of a solicitor’s duty to advise his 
client here as to the means of evading the law. Another 
view of the case is, that the protection which the rule gives 
is the protection of the client; and it cannot be said to be 
for the protection of the client that evidence should be re- 
jected, the effect of which would be to prove a trust created 
by him, and to destroy a claim to take beneficially by the par- 
ties accepting the trust. ‘The argument for the defendants 
was, that the privilege did not terminate with the death of 
the client, that it belonged to a purchaser from the client, 
and that this must equally apply to the case of a volunteer 
under him; in fact, that the privilege followed the legal 
interest, and vested in the executors claiming under the 
will, and not in the next of kin claiming adversely to it. 
That the privilege does not, in all cases, terminate with the 
death of the party I entertain no doubt, and that it belongs 
to parties claiming under the client as against those claim- 
ing adversely to him, I entertain as little doubt; but it does 
not therefore follow that it belongs to the executors of the 
party as against his next of kin, in such a case as the 
present. In the one case, where the question is whether 
the property belongs to the client or his estate, indeed, the 
rule may well apply for the protection of the clieut’s inter- 
est; but in the other case, where the question is, to which 
of two parties claiming under the client the property in 
question belongs, it.seems to be merely arbitrary to hold 
that the privilege belongs to one rather than to the other. 
The privilege being one which follows the legal interest, it 
must be subject to the same incidents to which the legal 
interest is subject; and if the legal interest is subject toa 
trust, the privilege must be subject to it also; and in that 
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view of the case, to permit the defendants to avail them- 
selves of the privilege would be to permit them, by the use 
of the privilege, to exclude the question, whether they are 
trustees of it or not. These are the views | entertain of 
the question, without reference to the authorities. ‘Those 
which were cited on the part of the defendants do not 
appear to me to affect the question. General remarks found 
in the books must, of course, be understood with reference 
to the cases in which they are found, and none of the cases 
at all approached the present; they were all cases arising 
between the clients, or parties claiming under them, and 
adverse claimants. There are, however, cases which, I 
think, approach more nearly to the present case, and in 
which the Court received and acted upon such evidence as 
that objected to, without hesitation. Thus, in The /’uke 
of Bedford v. The Marquis of Abercorn, (1 My. & C. 312), 
the Court received and relied upon the evidence of the 
solicitor as to the intention of the parties to marriage arti- 
cles, and directed a settlement differing from the articles, 
mainly on the faith of such evidence; and in Nourse v. 
Finch, (1 Ves. Jr. 354), where the question was, whether 
the executors were trustees for the next of kin of undis- 
posed-of residue, the evidence of the solicitor who had pre- 
pared the will, as to what had passed between him and the 
testator, was received, and minutely commented on in the 
judgment. Those cases, and particularly the latter, have a 
strong bearing on the present; and on the authority of 
them, or of the principle of them, my opinion is, that the 
evidence of communications, which took place in the testa- 
tor’s lifetime, must be received. With respect to the evi- 
dence of what passed between Bray and William Jackson, 
upon the occasion when instructions were delivered to him 
after the death of the testator, I think the case stands upon 
a different footing. ‘That was clearly a communication be- 
tween solicitor and client, in the course of professional 
business, and all principle and all authority are against its . 
reception. The depositions to this extent ought to be sup- 
pressed. I grant the motion, so far as it relates to the com- 
munications between the witness, Bray, and the defendant, 
William Jackson, after the death of the testator, but refuse 
it so far as it respects the communications had in the life- 
time of the testator. The question is one of great impor- 
tance. I give no costs. 
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Supreme Court of New York, in General Term at 
Albany, September Term, 1851. 


Present Justices Watson, Parker, and Wricet. 


Dwicut F. Morss vr. Burton G. Morss. 


One of three referees, before whom a cause is tried, cannot be sworn and 
examined as a witness on such trial. 


Tuts was a motion to set aside a report of referees, on 
the ground that oun the trial, one of the referees was sworn 
and examined as a witness by one of the parties, the other 
party objecting. 

Parker, Justice. — On the trial of this cause before the 
referees appointed by this Court, the plaintiff’s counsel 
called as a witness, Mr. F. A. Fenn, one of the referees. 
He was objected to on the part of the defendant, on the 
ground that being a referee, he was incompetent as a 
witness. The objection was overruled, and the witness 
sworn and examined. 

Inasmuch as no adjudged case can be found determining 
the question, it is important that we examine and decide 
whether, on a reference before three referees, one of them 
is a competent witness. 

Referees act in the place, both of judge and jury. They 
are to decide all questious, as well of law as of fact that 
arise on the trial. Ali the referees must meet together and 
hear all the proofs and allegations of the parties; but a re- 
port by any two of them is valid. (2 R. S. 481, 3d ed.) 
The statute also provides, in the same section, that “ Any 
one of the referees may administer the necessary oath to 
the witnesses produced before them for examination.” 
Though the oath is in form administered by one of the 
_ referees, it is, in truth, the act of ali, and it can only be 
done by the authority and in the presence of all of them. 
In this respect one acts as clerk of the board, just as the’ 
clerk of a Court of record administers an oath at the circuit, 
by the authority and in the presence of the Court. The 
former is the act of the board of referees, and the latter of 
the Court. The former would be invalid in the absence of 
the other referees, as the latter would be in the absence 
of the judge. 
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It is singular that so little is to be found in the books on 
the subject of the admissibility as a witness, of a judge or 
a juror, engaged in the trial of a cause. I have known one 
of a legal tribunal necessarily consisting of three persons, 
sworn as a witness by consent of parties; and I have 
several times seen a juror examined as a witness; but I 
have never known either to be done under objection. The 
competency of a judge rests on different grounds from that 
of a juror. 

A juror is to decide only questions of fact, and is ex- 
amined before the cause is submitted to him. The objec- 
tion to his competency rests on public policy. In all cases 
he has to pass upon his own credibility ; and this difficulty 
would be greatly increased in case of his impeachment. 
He may refuse to answer, in which case his commitment 
would delay the trial. The party against whom he is 
called is subjected to a great disadvantage, for the juror 
may be expected to maintain unyieldingly in the jury box, 
the opinions he has expressed on the witness’ stand. It 
may plausibly be objected, therefore, that respect for the 
feelings of the juror, and regard for justice to the parties 
should exclude the juror as a witness, and require the ob- 
jection to be made on the calling of the jury, that the party 
need not suffer for the want of his testimony. It has, 
however, been supposed that a juror may be sworn as a 
witness. (1 Stark. Ev. 449; Greenl. Ev. § 364, note.) And 
so it was intimated at Nisit Prius in Rex v. Roper, (7 C. & 
P. 648; and in Manly v. Shaw, (Cur. & Marsh. 361.) A 
recent English writer on the principles of evidence, (Best. 
on Ev. § 169,) expresses the opinion that it is now fully 
settled that a juryman may be a witness for either of the 
parties to a cause which he is trying, and cites additional 
authorities in favor of the proposition. 

But the objection to the competency of a judge as a 
witness, rests on an entirely different ground. It goes to 
the power of the Court—the power to administer the . 
oath, to decide on a question of competency, or the admis- 
sibility of parts of the evidence, to commit for refusing to 
answer, and to exercise over the witness all the other 
powers of the Court, which may be called into requisition 
for the protection of the rights of the party. 

The only adjudged case I have found on this subject, is 
that of Ross v. Buhler, (2 Martin, Lou. R., N. 8. 312.) 
There the defendants having need of the testimony of the 
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district judge, prayed him to give it, but it was excluded, 
and the defendant excepted. On appeal, the Court sustain- 
ed the decision of the district judge. 

This decision was in accordance with the civil law, 
(Lislet & Carleton, 200,) where in Partid. 3 tit. 16, 1. 19, 
it is laid down, ‘ And we moreover say that a judge cannot 
be a witness in a suit which he has already decided, or 
which he has to decide; but he may give evidence as to 
what passed befare him as a judge when thereto required 
by the king, or the supreme judges, who have cognisance 
of the appeal.” 

Such was also the law of Scotland. In Stairs’ Inst. 
Book 4, tit. 2, sec. 33, it is said: “The knowledge 
which the judge himself may have of the truth of the fact, 
makes no proof, for he cannot be both judge and witness 
in the same cause, and he must give his sentence, secundum 
allegata et probata. But his knowledge of the notoriety 
is sufficient, unless it be overruled by pregnant contrary 
evidence.”’ 

It is stated in Ersk. Inst. Book 4, title 2, sec. 33, as 
follows: “But the particular knowledge of the judge is 
not probative; for the judge must proceed, secundum alle- 
gata et probata, and cannot be both judge and witness in 
the same catise, upon particular knowledge; and yet his 
knowledge of the notoriety is sufficient, but so that the 
notoriety may be regarded by a stronger positive probation, 
if it be in due time prepared and proved;” and again, 
“ Albeit, judges cannot be both judges and witnesses, not 
only in the same point, but even in the same cause, (which 
is introduced that the power of judges be not too much 
increased,) yet it reaches not to notoriety; or to what is 
done in presence of the judge in judgment, as what he 
sees and hears; for these are counted as notour.” 

But at a later day it was denied that even notoriety 
within the knowledge of the judge was evidence before 
him, (Glassford on Ev. 602,) where it is said, “ But noto- 
riety to the Court, unless it is a matter having recently 
happened in their own presence, is not sufficient, for the 
same person may not be judge and witness also.” And 
this is approved by a later writer, (Tait. on Ev. 432,) who 
says, “Lord Stair, and after him Mr. Erksine, seem to con- 
sider the judge’s knowledge of the notoriety admissible 
proof of that fact; but Mr. Glassford lays down gn opposite 
doctrine, upon the general principle that a judge cannot 
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act as a witness, and it rather appears that his opinion is 
correct.” 

All these writers agree that “the particular knowledge 
of a judge is not probative,” for the reason that he cannot 
be both judge and witness; and it is not material to the 
question we are examining, whether he can avail himself 
of his knowledge of notoriety, though the latter opinions 
exclude that also,.(Cow. Tr. 662,) Hopkins v. Calsey, (24 
Wend. 264.) 

So generally does this rule seem to have been acquiesced 
in, that Prof. Greenleaf says, (Greenl. Ev. § 364,) “It 
seems now to be agreed, that the same person cannot be 
both witness and judge in a cause which is on trial before 
him. If he is the sole judge, he cannot be sworn; and if 
he sits with others, he still can hardly be deemed capable 
of impartially deciding on the admissibility of his own 
testimony, or of weighing it against that of another.” 
(See also Cow. & Hill’s notes to Phil. Ev. 60; Best on Ev. 
170; Taylor Ev. § 1011.) 

In England it is said to be no objection to the com- 
petency of a witness, that he is named as a judge in the 
commission under which the Court is sitting. (Best on 
Ev. § 170; 2 Hawk. P.C. c. 46, § 17; Rex v. Hacker, Kely- 
ing, 12; 11 How. St. Tr. 459.) But Best says a distinction 
has been taken with respect to the judge who is actually 
trying the cause, (citing Greenleaf’s Ev. § 364; Taylor 
Ev. § 1011.) In Sir John Kelying’s Reports, 12, we are 
told that on the trial of the Regicides in 1660, Secretary 
Morris, and Mr. Amesly, president of the council, were both 
in commission for the trial of the prisoners, and sat upon 
the bench; but there being occasion to make use of their 
testimony against Hacker, one of the prisoners, they both 
came off the bench, and were sworn and gave evidence, 
but it is further stated that “ They did not go up to the 
bench again during that man’s trial ;” and this shows that 
there was a legally constituted tribunal without them, and 
therefore the case has no applicability to the question under 
examination. So too it is the practice of the English 
House of Lords, on the trial of a nobleman, that any one of 
the peers may be sworn as a witness. (Jord Stafford’s case, 
7 How. St. Tr. 1384, 1458, 1552; Earl of Macclefield’s 
case, 16 Ib. 1252, 1391.) But in that case also there was 
the requisite number of peers sitting-at the same time to 
constitute the Court, exclusive of the peer under examina- 
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tion as a witness. The question of the power of the Court 
was notraised. If two referees were competent to act’ with- 
out the presence of a third, the cases would be parallel. 

In cases of trial before justices of the peace, the statnte, 
eC R. S. 342, 3d ed.) has provided, that in case the 

efendant, before the joining of issue, shall make an affi- 
davit showing that the justice is a material witness for 
him, without whose testimony he cannot proceed to trial, 
the justice shall discontinue the cause without costs to 
either party. This statutory provision would not have 
been necessary, if there had been power to take the testi- 
mony of the justice before himself. Such a provision was 
necessary in regard to a Justices’ Court, to protect the rights 
of the defendant; but not in regard to Courts of record, 
where the defendant can always have relief by putting off 
the cause at the circuit, on an affidavit setting forth the 
facts. An affidavit showing that the judge was a material 
witness, would be sufficient to authorize the judge to decline 
trying the cause, and to leave it to be tried when some 
other judge should hold the circuit. A similar statutory 
provision was unnecessary in regard to referees, because 
the party can always make the objection at the time of 
their selection, and thus see that no one is appointed who 
may be needed as a witness. In Perry v. Weyman, (1 
John. Rep. 520,) a judgment rendered in a Justices’ Court, 
was reversed because the justice who held the Court was 
himself sworn as a witness by another justice, ~who at- 
tended for that purpose. (Cow. T'r. 879.) 

In examining this question upon principle, there seems 
to be the same difficulty, whether the Court consists of one 
judge, or of three, all of them being necessary to constitute 
the Court. In the latter case, if one of the judges be called 
as a witness, there are but two judges left to administer the 
oath, to decide upon his competency if he be objected to, 
and to decide questions as to the relevancy of his testimony. 
If he refuse to answer, there are but two judges to commit 
him for contempt. Two thirds of a Court cannot form a 
legal tribunal. The party has a right to three judges, the 
number prescribed by statute. Can it be said that there 
are three judges, when one is under examination as a wit- 
ness,— or in the prisoner’s box, on a proceeding for con- 
tempt in not answering? When thus proceeded against 
he becomes a party, and may be heard in his defence either , 
in person or by counsel. Can it be said, that under such 
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circumstances, he still, by his presence, forms part of the 
Court, and gives validity and jurisdiction to its proceedings? 
And is it not absurd to say that he still forms part of the 
Court, when the two judges, still on the bench, commit 
him for a contempt? The statute has declared the qualifi- 
cations of judges, and will not allow one to sit in any cause 
to which he is a party, or in which he is interested. (2 R. S. 
373, 3d ed.) If one judge, holding a Court alone, can- 
not be both judge and witness, it seems to me to be equally 
clear upon principle, that a judge cannot, who is one of 
three judges necessary to constitute a Court. The two 
characters are inconsistent with each other, and their being 
united in one person is incompatible with the fair and safe 
administration of justice. 

I have shown that the objection to a juror’s being a wit- 
ness, rests mainly on a question of public policy, and that 
the objection to a judge being sworn, depends on an addi- 
tional and different ground, viz.: that of want of power to 
discharge the duties of a Court, while acting as a witness. 
But these objections combined, apply in full force to the 
case of a referee, who is to discharge the duties of both 
judge and jury. He decides both the law and the fact. 
The referees must have full power to decide upon the 
competency of every witness, and the relevancy of every 
question ; and where a cause is referred to three referees, 
that full number must be present, free from all bias, and 
competent to decide every question of law presented. And 
public policy strongly demands, as in the case of a juror, 
that they should be equally indifferent and unbiased as to all 
the evidence, and every question of fact before them for 
decision. 

I think the referees erred in allowing one of their board 
to be examined as a witness, and that the report should, 
therefore, be set aside. 

Justice Wright also read a written opinion coming to the 
same conclusion; and Justice Watson concurring in the 
result, the report of the referees was set aside and a new 
trial ordered. 
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Supreme Court of Vermont, Chittenden County, May 
Adjourned Term, 1851. 


Duprey Pitkin vr. H. C. ann N. B. Frianacan. 


Bills of Exchange aad Promissory Notes — Accommodation Indorsers. 


Where different persons successively indorse accommodation paper, before 
it goes into circulation, for the mere purpose of obtaining a discount for 
one of the parties, they should be held to undertake jointly or severally to 
pay it, upon proper demand and notice, if the party obtaining the dis- 
count does not meet it at maturity. 

As between accommodation indorsers, who all sign before the paper is put 
in circulation, at the request of the persyn fur whose benefit it is made 
and to give him credit, thé order of the indorsement raises no presump- 
tion of any obligation among themselves, different from what grows out 
of the other facts in the case. 


Tue important facts in this case are, that the firm of 
B. & H. Boynton, being indebted to the plaintiffs, procured 
a note for the amount, payable to the Bank of Burlington, 
which was also signed by the plaintiffs, as sureties, and dis- 
counted, and the money received by the plaintiffs upon the 
debt of the firm. Subsequently, and for the purpose of 
taking up this note, the firm of B. & H. Boynton, residing 


at Williston, Vermont, drew a bill for the amount upon 
Ray Boynton, of the city of New York, and procured his 
acceptance upon the same. ‘The bill being made payable to 
the order of Jedediah Boynton, was indorsed by him and 
by the defendants, all for the accommodation of B. & H. 
Boynton, and to enable them to take up this note at the 
bank. The bank deelined to discount the note without 
the name of the plaintiffs, and the plaintiffs indorsed the 
bill, knowing all the facts before stated, and the bill was 
then taken by the bank, and the money which was paid for 
it, went to pay the former note of B. & H. Boynton. The 
bill was duly presented and protested, and all the parties 
duly notified, and the plaintiffs being compelled to pay the 
amount of the bill, sought to recover the whole amount 
of the defendants, and obtained judgment therefor in the 
Court below, and the case now comes here for revision. 
The case was argued by Mr. William W. Peck, for plain- 
tiffs ; and by Messrs. A. Peck and Casson, for defendants. 
The opinion of the Court was delivered by Reprieto, J. 
—So far as we know, or can learn from the English books 
upon the subject, this kind of paper, which comes up in the 
present case, for the mere purpose of obtaining bauk dis- 
counts, is not much known in Westminster Hall. It seems 
52* 
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to be mostly an invention of a Cisatlantic origin. For this 
reason, probably, we find almost nothing in the English 
books which affords much aid in determining the case. 
What is said in Story on Prom. Notes, § 292, and in 
Cony v. Scott, (3 B. & A. 609,) only shows, at most, that 
an accommodation indorser is entitled to notice of non-pay- 
ment, where he had any other party to whom he could 
resort for indemnification. And the Court say such an 
indorser clearly could resort to the party for whose accom- 
modation he drew or indorsed the bill, and is therefore 
clearly entitled to notice. And the judges incline also to 
the opinion, that such a drawer is entitled to go against 
the acceptor, upon the ground that as between them the 
undertaking of the drawer is subordinate to that of the 
acceptor, even when both are for accommodation of some 
third party merely, upon the ground that one who consents 
to stand as acceptor, although merely for accommodation, is 
bound to indemnify the drawer and indorsers for accommo- 
dation also. But this point is not fully settled there, and 
is one upon which the cases are not, perhaps, altogether 
decisive. But if it were conceded, it is certainly not de- 
cisive of the present case. That must go upon the ground 
of an implied understanding, growing out of the relation in 
which the parties stand to each other on the bill. For in 
the very case of Cony v. Scott, the party for whose accom- 
modation the bill was drawn, accepted and indorsed, stood 
as indorsers themselves, and primd facie might go against 
the drawer and acceptor ; but it waslearly held, that upon 
the facts the drawer might go against them — and so also the 
acceptor for accommodation. So, too, in the present case, 
although B. & H. Boynton might have appeared as the last 
indorsers, any of the prior parties, who signed for their ac- 
commodation, might clearly go against them. And it 
seems very clear to us, that parol proof is competent to be 
received, to show the circumstances under which the plain- 
tiff and defendant signed this bill. And unless there is 
some settled rule of law, which the defendants are bound 
to know, and which the Court must presume the parties 
acted upon in signing this paper, by which successive in- 
dorsers, for accommodation merely, are understood to have 
a right to indemuity against all prior iudorsers, then the 
case should be decided upon the natural import of the trans- 
action, as it occurred, which is, that the plaintiff signed as 
an additional surety to B. & H. Boynton. In regard to the 
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admission of evidence, to show the import of a blank sig- 
nature upon negotiable paper, as between the immediate 
parties, we do not desire to say more, than to refer to the 
cases already decided in this State, and which we think 
clearly applicable to the present case. Washb. Dig. 674; 
Sanford v. Norton, (14 Verm. R. 228,) and cases cited. 
Upon the question, whether the facts, which appear in the 
present case, in their natural bearing, aside from any arti- 
ficial weight which the law may give them, show a case of 
joint suretyship or not, we feel constrained to say, that the 
case is altogether clearer, in our judgment, in favor of that 
construction against the plaintiff, than is the case of Flint 
v. Day, (9 Verm. R. 345,) where the defendant was held 
liable to contribution as co-surety. 

There are many cases in the books, where one has signed 
as surety after other sureties had signed, where he has been 
held not liable to contribution. ‘That must always be the 
case where it is so agreed between him and the other sure- 
ties, either expressly or by reasonable implication. And 
some of the New York cases allow of such a construction 
upon slight evidence, if we recollect correctly. In Har- 
ris v. Warner, (13 Wend. 400,) where the last surety upon 
a note signed ‘“‘as surety for the above names,” he was 
held not liable to contribute to a prior surety... And in 
Longley v. Griggs, (10 Pick. 121,) one who guaranteed the 
sufficiency of a note signed by sureties, was held not 
liable to contribution. But the case of Flint v. Day would 
seem to require the consent of the other sureties to such an 
arrangemeut, in order to give a surety a right to go for 
the whole debt against a prior surety. Lapham v. Barnes, 
(2 Verm. R. 213.) But some of the cases seem to hold, that 
if the last surety limit his liability to the default of the 
principal and all the other sureties, he has a claim for full 
indemnity against them all jointly. Craythorne v. Swin- 
burne, (14 Ves. 160,) and other cases cited in the note to 
Deering v. Earl of Winchelsea, in White & Tudor’s Lead- 
ing Cases in Equity. ‘The present transaction, in its natu- 
ral import, was nothing more than B. & H. Boynton ob- 
taining a discount at the bank of Burlington, and applying 
the money to pay a debt they owed the plaintiff. by his 
signing for them, together with the defendants, both sign- 
ing at the request of the principals, and without any com- 
munication with each other. The case, in its facts, is 
identical with that of Flint v. Day, except that Day sign- 
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ed without any express request from any one, and expressly 
declared at the time that he did it, upon the credit and for 
the honor of Flint. I have thought for many years, that 
that case might, with great propriety, have been ruled for 
the defendant upon the facts. 

But in the present case nothing of the kind appears, un- 
less the law gives some artificial force to the mere order of 
indorsement. If this were a settled rule of the law mer- 
chant, we should of course presume thé parties acted upon 
such an expectation. And whether the rule were known 
to the Court or not, if it were clearly shown to be a set- 
tled rule among merchants and business men, it could be 
proved as a matter of fact to the jury, and would have the 
force of law. Most of the rules of the law merchant have 
grown up in that way, by the course of business, and the 
practice of merchants, and when the rule becomes, by com- 
mon consent, altogether uniform; it acquires the force of 
law, and is adopted by the Courts, through the agency of 
special juries of merchants in Eugland more often per- 
haps. 

But that is not claimed in the present case. But it is 
claimed, that the decisions of the Courts show such an incli- 
nation in that direction that it should be regarded as law, 
that successive indorsements, made at the same time, before 
the paper ever goes into circulation, and for the purpose of 
giving it its first start, so to speak, and all for the accommo- 
dation of the drawer, are to be regarded in the same light 
as if they had been made in the due course of business, 
the bill actually passing, from hand to hand, for value ; — 
that is, in the same light as to the rights of these several 
indorsers among themselves. Now, since it is admitted 
that a different rule does obtain, in some of the States, and 
no such rule has ever been adopted in this State, or at com- 
mon law, it would be wonderful if all the parties to this bill 
so understood the matter among themselves, at the time of 
its discount, for it is, after all, mere paper for discount at 
the bank. 

But it must be admitted, we think, that had the plaintiff 
taken the bill and paid the money for it, when the bank 
refused to discount it, and indorsed it in order to obtain 
the money upon it, he could, upon being compelled to take 
it up, have gone against the defendants for the full amount, 
That was the legal import of the defendants’ undertaking. 
And the bauk refusing to take it, and the plaintiff knowing 
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the defendants were mere accommodation indorsers, would 
not have precluded him from the common rights of an 
indorser, had he taken the bill and passed it in the ordinary 
way. ‘This must be regarded as undeniable, I think, upon 
common principles, and expressly within the principle of 
the case of Bank of Burlington v. Beach, (1 Aik. R. 62.) 
And it is claimed, upon the American decisions, that the 
Court should so hold in the present case. 

It is admitted that the case.of Douglass v. Waddle, (1 
Ham. 413; 9 Ohio R.) is an authority, or a decision, in 
favor of holding the plaintiff and defendants as co-sureties. 

Upon the other side, Brown v. Mott, (7 Johns. R. 361,) 
is relied upon, and it seems to me to be very much the 
same case as the present. ‘The Court seem to beg the 
question, however, in the opinion, taking it for granted that 
the plaiutiff’s rights are the same as if he had himself taken 
the bill and paid the value of it in the due course of busi- 
ness. They then ask whether he could recover against a 
prior indorser, whom he knew to have indorsed for the 
accommodation of the drawer, which, in my judgment, is 
not the question, and is in fact no question atall. The ques- 
tion of co-suretyship does not seem to be raised in the 
case. 

McDonald v. Me Gruder, (3 Pet. R. 470,) seems in prin- 
ciple much the same case as the present, and Chief Justice 
Marshall discusses the question of co-suretyship, but seems 
to consider that there should have been some communica- 
tion between the parties to constitute that relation under the 
circumstances. Chief Justice Marshall says, if such is the 
contract, the parties, although signing as successive indors- 
ers, will be regarded as co-sureties ; thus treating the obliga- 
tion as resting in oral proof. But he considers, that, in the 
absence of proof, it is to be considered that the second in- 
dorser has the same rights against the first as if he took the 
bill in the due course of business. But that is the question, 
and we can see no good reason for that rule in this case more 
than in every other case, where the parties for convenience 
consent to change positions with each other, to enable the 
party accommodated to gain credit, as is very common 
where the real surety assumes the position of the debtor, 
and gives the principal debtor the benefit of appearing as a 
mere surety. We think it better to call things by their 
right names. Such indorsers are in fact mere sureties, 
and any number of them who sign for the same object, 
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without much regard to priority, perhaps, should be re- 
garded as co-sureties. And none of the recent cases regard 
it as of any importance that there should have been any 
communication between the sureties. All that is necessary 
is, that they should have undertaken for the same thing, 
either by the same or separate instruments. In the present 
case the undertaking was that the Boyntons should pay the 
money. 

Church v. Barlow, (9 Piek. R. 547,) seems to me to be 
the very case before the Court, and was decided upon the 
ground that such a note or bill is entitled to be treated, in 
all respects, as a business note, even between the successive 
indorsers, who signed at the same time, and before the note 
took effect virtually. And so also the case of McDonald 
v. McGruder, with this difference, that McGruder was all 
along upon Turner’s paper until his co-indorser had left, 
and the paper been protested, and then McDonald comes in 
as a second indorser, to obtain an accommodation for McGru- 
der’s relief, which last note was in the same manner re- 
newed several times, McGruder always signing first. These 
circumstances tend very strongly to show an understand- 
ing that McDonald should only stand as a guarantor of the 
sufficiency of all the prior parties. But here the relative 
position is reversed, and the one who takes the real benefit 
of the discount is the last indorser, and claims to recover 
the whole amount of a mere surety, who indorsed for mere 
accommodation, and derived no benefit whatever from the 
discount. Ifthe defendants had been the second indorsers 
in this case, it would alter the case, in its equitable aspect, 
very materially. 

And in none of the cases cited, which we have had an 
opportunity of examining, has the person ultimately bene- 
fitted by the discount stood as last indorser, and claimed 
and obtained indemnity against the prior mere accommoda- 
tion indorsers, upon the ground ouly of juxtaposition upon the 
paper. And without some communication between the par- 
ties, or some facts in the case, making a show of justice in 
the plaintifi’s claim, we think he can, at most, only claim to 
stand as co-surety. The case of Brown v. Mott is most like 
the present in regard to the equitable rights of the plaintiff. 
And while we admit that one who, under similar circum- 
stances, takes a bill, and advances the money, in the due 
course of business, or passes it to the credit of the holder, 
may go against all the prior parties, and also one who 
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indorses a bill after it is in circulation, for the honor of the 
drawer, must be entitled to indemnity against the prior par- 
ties; as a general rule, perhaps; yet it seems to us, that 
where different persons successively indorse paper of this 
character, for the mere purpose of obtaining a discount for 
one of the parties, and before the paper ever goes into cir- 
culation, they should prima facie be held to have un- 
dertaken for the same thing; that is, that the person 
obtaining the discount shall repay it, and if not, that upon 
proper demand and notice, they will undertake either jointly 
or severally that they will pay it. In either case, as among 
themselves, they will be holden as co-sureties only. Of 
course, it is understood that any bond fide holder of the bill 
or note may go against the prior parties, in the order in 
which they stand, without regard to the mode in which 
the paper was got up, and his knowing these facts before 
he takes the paper will make no difference. The under- 
taking of the parties is, that as to any holder of the paper 
for value, they will stand liable, the same as upon paper 
negotiated in the due course of business. But this impli- 
cation does not necessarily control their relations to each 
other. And under the circumstances of this case, unless it 
can be shown very clearly, that the defendants consented 
to assume the entire burden of prior indorsers, as between 
themselves and the plaintiff, the plaintiff ought to be con- 
tent to stand on the same footing with them. 

I should infer, from the note of cases in the United States 
Digest, that the rule contended for by the plaintiff has been 
adopted in mest of the American States, where the ques- 
tion has arisen; but under what circumstances it is impos- 
sible to say, without a full examination of the reported 
cases, which we have not seen. But all the cases where 
the question has been raised seem to recognise the rule, 
that oral evidence may be introduced to show the under- 
standing of the parties, as to their liability to each other. 
The only difference between that rule and the one we here 
adopt is, that they regard the mere order of indorsement as 
imposing a prima facie obligation among themselves, the 
same as would have existed had the bill passed from hand to 
hand, in the common course of business ; while we hold, that 
as hetween accommodation indorsers, who all sign before 
the note or bill is put in circulation, and at the request of 
the person for whose benefit it is made, and to give him 
credit, the order of the indorsement raises no presumption 
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of any obligation among themselves different from what 
grows out of the other facts in the case. In short, that it 
is of no importance either way. 

It seems to us, too, that such a rule as that contended for 
by the plaintiff, is liable to the very greatest abuse, to 
purposes of fraud and injustice. It is a kind of obligation 
which, we believe, would not be so understood by one per- 
son in a thousand throughout the State. 

Judgment reversed and case remanded. 
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Action — Agency. A party residing abroad, having contracted with a 
manufacturer in this State for the building of certain machines, which were 
to be delivered to such party's general agent here, by whom they were to 
be received and shipped, and paid for out of funds furnished him for the 
purpose, a part of the machinery was accordingly manufactured and 
delivered to the agent, and the whole thereupon paid for by him; it was 
held, that the agent did not thereby acquire any such property in the 
articles not delivered, as would entitle him to maintain an action of 
replevin therefor against the manufacturer. — Dizon et al. v. Hancock 
et al., 96. 

Action — Judgment, Impeachment of. The tenant, in a real action, 
brought to recover Jand levied on in execution of a judgment of the Cir- 
cuit Court of the United States, in favor of the demandant against a third 
person, to which judgment such tenant is not a party or privy, is not con- 
cluded thereby from showing by proof that the judgment is erroneous and 
void for want of jurisdiction of the parties. — Vose v. Morton, 27. 

If a suit is commenced in the Cireuit Court of the United States, in the 
name of a citizen of another State, under a general authority or permission 
or otherwise, upon a cause of action in which the nominal plaintiff has no 
interest legal or equitable, the Court has no jurisdiction of the parties; and 
if such suit be brought without the nominal plaintiff's authority or 
direction, but is afterwards ratified or sanctioned by him; or if after the 
bringing of the suit, a more formal transfer of the cause of action be made 
to the plaintiff, and accepted by him; such ratification or transfer will not 
give the Court jurisdiction. — /6. 

Where an action is brought in the Circuit Court of the United States, in 
the name of the indorsee or holder of a promissory note payable to order, 
or of the bearer of a note transferable by delivery, and judyment is ren- 
dered therein by default ; it is competent for one, against whom such judg- 
ment is sought to be enforced, to impeach the same by showing that the 
note was not actually negotiated to the nominal plaintiff, before the .com- 
mencement of the action. — Jb. : 

Agreement. Where two parties enter into a mutual agreement, which is 
evidenced by a paper signed by each and given to the other, the two instra- 
ments are to be taken and construed tegether as one. — Hunt v. Frost, 54. 
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An agreement, by an administrator or guardian, to offer the real estate of 
his intestate or ward for sale by auction, and to sell the same to a partica- 
lar individual, for an agreed price, provided no higher sum should be bid, 
is valid. But such an agreement to sei! the estate at a fixed price, without 
regard to the biddings, is fraudulent and void. — /. 

Agreement — Parol Evidence. ‘Vhe date of a contract in writing, when 
referred to in the body ef the contract as fixing the time of paymeut, can- 
rot be altered or varied by parol evidence. — Joseph v. Bigelow, 82. 

Iriatrators. Where a case is referred to arbitrators, to report a state- 
ment of facts for the consideration of the Court, they have no authority to 
admit the parties as witnesses. — Fowler cf al. v. Thayer, VAL. 

Assumpsit — Pleading — Costs. ‘The declaration, in an action of as- 
sumpsit. contained two counts, the first on an account annexed for goods 
sold and delivered, &ec., the principal item of which was a charge for 
twelve and a quarter tons of hay, and the second a special count alleging 
a sale by the plaintiff, and a purchase by the defendant, of thirty tons of 
hay then in the plaintiff s barn, and to be taken therefrom by the defend- 
ant. and a refusal by the defendant to accept or pay for the same. On the 
trial, it appeared that the hay was sold and delivered, and that the defend- 
ant took.and carried away a part of the same, namely, the quantity mentioned 
in the first count, and refused to accept and pay for the residue. The jude, 
being of opinion that the contract was entire, and that the evidence proved 
a sale and delivery of the whole quantity of hay, instructed the jury ae- 
cordingly, who rendered a verdict on the first count for the plaintiff, and 
on the second for the defendant. It was Ae/d, that the two counts were not 
for several and distinct causes of action within the Rev. Sts ¢. 121, $ 16, 
and, consequently, that the defendant was not entitled to costs for his 
witnesses on the second count, on which the verdict was in his faver, — 
Tvtman v. Carpenter, 148. 

Bills af Exchange and Promissory Notes. The indorser of a bill of ex- 
change, for the accommodation of the drawer, payable in six months from 
date, is hable as indorser upon non-payment and notice, although the bill 
is not presented fur acceptance, and protested for non-acceptance, and notice 
thereof given to the indorser, until five months after its date. — Oaford 
Bank vy. Davis, 188. 

Corporation. Where the land of an individual is taken, under the 
authority of the legislature, for a public use, and a full compensation is 
paid to the proprietor for a perpetual easement therein ; and the same land 
is afterwards appropriated, by legislative authority, to another public use 
of a hike kind; the owner of the land is not entitled to any further com- 
pensation. — Chase v. The Sutton Manufacturing Co , 152. 

The Blackstone Canal Company were incorporated by an act of the 
legislature, for au unlimited period, with authority to locate and construct 
a canal down the valley of the Blackstone river, from Worcester to the 
State fine, and, for that purpose, to appropriate the ponds on or near the 
route of the canal as reservoirs, paying ail damages occasioned by the con- 
struction of such canal ur reservoirs, or by flowing resulting therefrom, to 
be estimated and adjusted in the manner provided in the act of incorpora- 
tion, and with authority also to erect mills and other works on the waters 
connected with the canal. In locating the canal. they established as a 
reservoir and a part of the canal a pond raised by the respondents for the 
use of their mill by erecting a dam across the Blackstone river. ‘lhe com- 
plainant, whose land was flowed by the dam, and who had not previously 
demanded or been paid any damages therefor, after such location. presented. 
his claim for damages against the canal company, and was allowed and 
received a certain sum in gross, fer the flowing of his land, which was. 
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declared to be perpetual. The canal company were afterwards authorized 
by the leyislature to sell and convey their entire property, or any part of it, 
in the canal, for the purpose of a railroad from Worcester to Providence ; 
such conveyance to vest a good title in the purchaser, though a change of 
the use of the canal to other public purposes might follow ; and not to work 
a forfeiture of any of the vested rights of the company to the dams located 
to maintain a head of water, though the canal might be discontinued as a 
public navigable highway. ‘The act also provided, that the dams erected 
in the bed of the Blackstone river might be maintained by the several mill 
owners, for their exclusive benefit, at the same height to which they had 
been raised; and that such land as should not be so sold should revert to 
the original owners dive-ted of the easement. ‘The canal company ac- 
cordingly made a sale and conveyance, of all their property in the canal and 
its appeadages in Massachusetts, to the Worcester and Providence Rail- 
road Company, for the purposes of a railroad; reserving to themselves all 
the reservoirs, the dams erected on the Blackstone river, and the waters 
therein; and saving the right and privilege of all persons to draw or con- 
duct water through the canal for mill purposes, irrigation, or otherwise. 
The Blackstone canal, — so far as the same was within this Commonwealth, 
— from the time of such conveyance, was discontinued as a navigable canal, 
although portions of it remained susceptible of such use, and had been prin- 
eipally filled up by the railroad company, or by the original proprietors. 
In a complaint for the flowing of the complainant’s land by the respond- 
ents’ dam and pond, subsequently instituted, it was held: (1.) That the 
canal company, by establishing the respondents’ dam and pond as a reser- 
voir, and the latter as a section of their canal, and paying the damages 
therefor, acquired the same right as if they had themselves built the dam 
and formed the reservoir; (2.) That the canal company, having the right 
to erect and maintain mills, had a right to adopt the respondents’ dam gnd 
pond, as well for that purpose, as for the supply of the canal with water; 
and having adopted the same, and given public notice thereof, the com- 
plainant’s claim tor damages embraced all the damages done to his land by 
flowing, for all the uses to which the company had a right to apply the 
water; (3) That the legislature might authorize the canal company to 
sell the property of the canal, and to discontinue the same, retaining their 
corporate existence and powers, in other respects; and, (4.) That the 
complainant, having claimed and received of the canal company a gross 
sum in damages for the right of flowing his land, as a perpetual. easement, 
for purposes of a public or guasi public nature, the same thereby became 
annexed to the mill privilege, free from all further claim for damages oc- 
casioned by such flowing. — Jd. 

‘orporation. Where a railroad corporation. under a general grant of 
power, lay out and construct their road over and along a public highway, 
the town, within which such highway is situated, may proceed in equity 
against the corporation in this Court, under their general jurisdiction in 
matters of nuisance, in order to ascertain whether such laying out and con- 
struction is or is not within the power granted to the corporation ; and it is 
immaterial, in this respect, whether the way in question be a highway, 
properly so called, or a town way. — /nhalitants of Springfield v. Con- 
necticut River Railroad Co , 63. 

The fourth section of the act of 1849, c. 222, which gives county com- 
missioners jurisdiction of a!l questions touching obstructions to highways 
by railroads, if it does not relate exclusively to the raising or lowering of 
such ways when crossed by a railroad, which the Court did not decide, has 
no effect to deprive this Court of their jurisdiction of a case commenced 
therein before the passing of the act. — /d. 
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Where a town was divided, and a part of it established as a new town, 
after the commencement of a suit in equity by such town against a railroad 
corporation, for a nuisance to a public highway, which, upon the division, 
fell within the limits of the new town, and the act for the division provided 
that such suit should be assumed, and might be prosecuted to final judg- 
ment, by the new town, at their expense and for their benefit, but in the 
name of the old town; it was /e/d, that the division did not operate to 
vacate or otherwise affect the suit. — /h. 

An act of the legislature, which authorizes the construction of a railroad 
between certain termini, without prescribing its precise course and direc- 
tion, does not primé facie confer power to lay out the road on and along an 
existing public highway ; but it is competent to the legislature to grant 
such authority, either by express words, or by necessary implication ; and 
such implication may result either from the language of the act, or fiom its 
being shown, by an application of the act te the subject-matter, that the 
railroad cannot, by reasonable intendment, be laid in any other line. — Jb. 

Corporations — Abuse of Franchise. An act of the legislature, by 
which certain persons were incorporated as an aqueduct company, for the 
purpose of supplying a village with pure water, with authority to take 
springs, lands and rights, and subject to the payment of damages therefor 
as provided by law in the case of land taken for highways, is not uncon- 
stitutional, on the alleged ground, that it authorizes the taking of private 
rights of property for a use which is not public ; although it contains no 
express provision requiring the corporation to supply, on reasonable terms, 
all persons applying for water. — Lumbard v. Stearns, 60. 

If an aqueduct corporation, established for the purpose of supplying a 
village with pure water, should undertake, capriciously and oppressively, 
to enhance the value of certain estates by furnishing them with a supply of 
water, and depreciate that of others by refusing ij to them, such conduct 
would be a plain abuse of their franchise. — Js. 

County Commassioners — Jurisdiction — Practice. On an appeal to this 
Court from a judgment of the Court of Common Pleas, accepting the verdict 
of a sheriff's jury, empannelled to revise the estimate of county commis- 
sioners, on an application for damages occasioned by the laying out of a 
railroad, it cannot be objected that the commissioners had no jurisdiction, 
by reason of the parties having agreed to refer the damages to arbitration ; 
but such objection, if relied upon, must be taken before the commissioners 
as a ground for not ordering a jury. — Field v. Verm. and Mass. Railroad 
Co , 150. 

Deed. Where land is conveyed ‘‘ beginning at*’ and ‘ bounding on 
land of B.,’’ the point of beginning and boundary is the true line of B.'s 
land, and not the line of B.’s occupation as shown by a fence set up and 
maintained by B. before and after the conveyance, with the consent of the 
owner of the Jot conveyed, under the mistaken belief that such was the true 
line. — Cleaveland v. Flagg, 76. 

Land being conveyed and described as bounding on the land of an ad- 
joining owner, of a part of which the grantor was in fact disseized, such 
adjoining owner being then in the occupation of that part, under a mistaken 
belief of both that the line of occupation was the true line, the grantee 
entered and removed the fence from the supposed to the true line, and 
remained in possession accordingly ; it was held, that the grantee, by way 
of rebutter and to avoid circuity of action, might avail himself of his ttle 
in defence to a writ of entry brought by the adjoining owner. — /h. 

Deed — Condition — Porf! iture. Where a forfeiture of land is claimed 
by the grantor for breach of a condition subsequent, in the performance of 
which he has no interest, having parted with the estate for the accommoda- 
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tion of which it is created, the terms of the condition are to be construed 
with great strictness. — Merrifield v. Cobleigh, 178. 

The owner of a lot of Jand made a deed of a small parcel thereof, with 
a house thereon, reserving to himself the privilege of a bridle road in front 
of the house, and not to be at any expense in supporting a fence around 
the land conveyed, and whenever the grantee, his heirs or assigns. should 
neglect or refuse to support the fence, then the deed to be void . and sub- 
sequently conveyed the residue to one who removed the fence without 
replacing it and reconveyed such residue to the grantor, who afterwards 
entered upon the small parcel claiming a forfeiture thereof for breach of 
the condition : it was held, that the condition, if not merely personal, being 
designed to benefit the granter, as owner of the residue of the Jot, attached 
to such residue, and passed to the grantee thereof, whose removal of the 
fence was an extinguishment or waiver of the condition ; which, being 
thus determined, could not be revived by the reconveyance. And the re- 
conveyance having been in mortgage, it was /«/d, further, that it was 
immaterial in this respect. whether the removal of the fence took place 
before or after the execution of the mortgage. It was hr/d, also, that 
until reasonable notice given, or request made, and neglect or refusal of the 
grantee, to replace the fence, there was no neglect or refusal to support the 
fence, within the terms of the condition. — Jb. 

Deed — Reservaticn. Where the grantor in a deed reserves to himself 
the privilege of entering the land conveyed, and of taking and carrying 
away stone therefrom; this is not a reservation of a mere personal privi- 
lege to the grantor, but of a right and interest in the use of the land, 
which the grantor may assign. — Munn v. Stone et al.. 146. 

Donatio Causa Mortis. A chose in action, as the promissory note 
of a third person, or a security for money, may be the subject of a gift 
morts causa, — Sessions v. Moseley, 87. 

Where one, in apprehension of death, delivers a thing to another, to be 
given by him to a third, after the death of the donor, and, on such donor's 
death, the thing is delivered accordingly to the donee designated, and 
accepted by him, this is a valid gift mortts causa; but where one, not in 
apprehension of death, delivers a thing to another, to be given to a third, 
when the depositary shall see him, whether the donor live or die, the 
authority of the depositary to deliver the thing will be revoked by the 
death of the donor, unless it be previously delivered to the donee and ac- 
cepted by him. — /b. 

Dower. If a widow, for whom provision is made in the will of her 
husband, do not make her election, agreeably to the Rev. Sts. c. 60, $ 11, 
to take such provision, or be endowed of his lands ; such omission will be 
considered as conclusive evidence of her acceptance of the provision made 
in the will. and a waiver of her right of dower — Pratt v. Felton, 174. 

Where a widow. to whom real estate was devised by her husband, made 
a demand of dower in his estate, and, afterwards, being in possession of 
the estate devised to her, leased the same to a tenant, who entered and 
took possession of and occupied the same ; it was Ar/d, that whether the 
terms of the statute would be complied with or not by an implied election, 
the facts stated were uo evidence of the election required by the statute. — 


Dower. A widow is not entitled to dower in lands, conveyed away by 
her husband before marriage, although such conveyance was fraudulent 
and void as against his creditors. — Whithed v. Mallory et al., 138 

‘The owner of land before his marriage made a conveyance thereof which 
was fraudulent and void as against creditors; the grantee conveyed the 
same to a third person for the consideration of love and affection, after 
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which the grantor married; a creditor of the grantor subsequently levied 
his exeeution on the land so conveyed, and the appraisers made a deduction 
from the value thereof, or account of the possible right of dower therein of 
the wife of the judgment debtor: in a writ of eutry by the creditor against 
the second grantee to recover the land levied on, it was Ar/d, that the wife 
had no right of dower therein, and that the tenant might avoid the levy, on 
the ground, that by reaswn of such deduction a greater amount of land had 
been taken on the execution than the demandant hid a right to take. — Jd. 

Error. Where, in an action of trespass against three defendants, in 
which the defendants pleaded the general issue, one of them severally and 
the others jointly, the jury returned a verdict that ‘** the defendant is 
guilty,’’ and judgment was rendered thereon against the defendant who 
pleaded severally. without taking any notice of the others; it was he/d, 
that the defendant against whom the judgment was rendered was alone 
entitled to reverse the same by error, and that a writ of error in favor of 
the three was improvidently issued, and must be quashed. — Shaw et al. v. 
Blair, 97. 

Evidence. A certificate of the entry and possession of mortgaged prem- 
ises by the mortgagee. for the purpose of foreclosure, is made evidence of 
such entry by the Rev. Sis. c. 107, § 1; and the effect of it cannot be 
avoided by proof that the mortgagee did not actually go upon the land. — 
Oakham v. Inhatitants of Rutiand, 172. 

Evidence — Admissions — Bias. The declarations or admissions of an 
agent, accumpanying acts done by him within the scope of his authority, 
and during the period of his agency, are admissible in evidence against his 
principal, as a part of such acts, but not otherwise. — Cvoley et uz. v. 
Norton, 93. 

A witness having been asked whether he was not biassed against the 
defendant, from the defendant's having testified against him in another 
suit to which the witness was a purty, and whether he had not made use 
of threats of injury against him in that suit, and having denied any such 
bias or threats, it was Ae/d, that evidence that the witness had offered to 
br.be the defendant not to testify in that suit was irrelevant and inadmis- 
sible. — Jb. , 

Evidence — Exception. In an action against an officer for attaching 
goods exempt by law from attachment, evidence that the owner had in- 
cluded them in a mortgage, made without consideration, and with the 
intention of —., his property out of the reach of creditors, is imma- 
terial. — Bean v. Hubbard et al., #5. 

Where evidence is rightly rejected, though for an insufficient reason, no 
exception lies — 1b 

Evidence — Reputation for Truth, Gc. The question of a witness’s 
reputation for truth and veracity is ove of fact to be tried by the jury; and 
it is not competent for the Court to institute or aliow a preliminary exam- 
ination of the impeaching witnesses, as to their knowledge and means of 
knowledge of the reputation of the witness souglit to be impeached, and, 
thereupon, to receive or reject their testimony, according as the Court are 
satisfied, or not, that the witnesses have the requisite knowledge to enable 
them to testify to the fact in question — Bates v. Barber, 107. 

Where it does not appear, that a witness rejected as incompetent knew 
or could testify to any thing relevant to the issue on trial, such rejeciion is 
not a valid ground of exception. — Jb. 

An impeaching witness may be asked, on cross-examination, to state the 
names of all persons, whom he has heard speak against the reputation of 
the witness impeached. — Jb. 

Where a witness is called to testify against the reputation of another 
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witness for truth and veracity, he can only be inquired of as to what he 
has heard, and cannot be asked, ‘* Whether. from the treatment and con- 
duct of the community generally towards the witness sought to be impeach- 
ed, he knows enough about his general character to say what it is for truth 
and veracity.’’ — J. 

Evidence having been introduced tending to prove a conspiracy between 
the defendant and one K , to hire a witness to commit perjury on the trial ; 
and that K., who was an inhabitant of another State, had been requested 
to attend the Court as a witness, but was not present; it was held, that the 
defendant could not, on the cross-examination of a witness who had testified 
that he was a near neighbor of K., and had seen him every day during the 
week of the trial, inquire whether IX. was a member of a church in the 
place where he lived. — b. 

Executur and Aaministrators. Wheu the decree of a judge of probate, 
appointing an administrator, is appealed from, the authority of such ad- 
ministrator is thereby suspended, and any further proceedings by him in 
that capacity are irregular. — Arnold v. Salin, 46. 

In a complaint to the judge of probate, for embezzlement of the estate 
of a person deceased, the complainant having described himself as ‘* ad- 
ministrator and creditor,’’ and it appearing that he was not entitled to act 
as administrator, it was Ae/d, that the words ‘‘ administrator and’’ were 
material and could not be rejected as surplusage — /d. 

Indictment. Ina this Commonwealth, a8 well as in England, the remedy 
for 4 forcible entry unlawfully made is twofold. by indictment at common 
law, and by proceedings under the several] statutes relating to foreible entry 
and detainer. — Commonwealth v. Shattuck, 141. 

In order to maintain an indictment for a forcible entry, the entry must be 
accompanied by circumstances tending to excite terror in the occupant, and 
to prevent him from maintaining his right: such as apparent violence, 
unusual weapons or attendance, menaces, or other acts which give reason- 
able cause to fear, that the party entering will do some bodily hurt to the 
occupant, if he do not give up the possession. — Jb. 

In an indictment for a forcible entry, it is a sufficient charge of the 
offence, to allege the entry to have been made unlawfully, with force and 
arms, and with a streng hand. — hb. 

Indictment. Where a husband obtained a divorce from the bonds of 
matrimony, for the cause of utter and wilful desertion by the wife, for the 
term ot five years consecutively, without his consent ; and the wife afier- 
wards went into another State, and was there married to another man, 
with whom she returned to this State and here lived and cohabited ; it was 
held, that if the wife was guilty of any offence under the Rev. Sts. ¢. 130, 
she was indictable under the second section for unlawful cohabitation, and 
not under the fourth section for Jewd and lascivious behavior. — Common- 
wealth v. Hunt, 49. 

Indictment. In an indictment on the Rev. Sts. e 58, § 2, by which the 
setting up or promoting of any of the exhibit.ons therein mentiened, with- 
out license therefor, is prohibited. it is not duplicity to allege that the 
defendant ‘‘ did set up and promote ’’ such an exhibition. — Comunonwea th 
v. Twitchell, 74. 

If it is alleged, in an indictment on the Rev. Sts. c. 58, § 2, which 
imposes a penalty on any person, who shall set up or promote any exhiln- 
tion to which admission is obtained by the payment of money, without a 
license first obtained. that the defendant did set up and promote such an 
exhibition (describing it) without being first duly licensed therefor, and 
contrary to the form of the statuie, this is a sufficient allefation that the 
exhibition was unlawful, and was unlawfully set up and promoted. — Jd. 
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In an indictment for setting up and promoting an exhibition prohibited 
by statute, it is a sufficient description or such exhibition, to allege that it 
** purported ”’ to be an exhibition of certain performances. — Jb. 

Indictment — License Law. An allegation, in an indictment against two 
for selling spirituous liquors without license, and in contravertion of the 
Rev. Sts. c. 47, that the defendants ** did presume to be a retailer of wine, 
brandy, rum and other spirituous liquors. in a less quantity than twenty- 
eight gallons, and that delivered and carried away all at one time, without 
being first licensed as a retailer of wine and spirits. according to law,”’ is 
a sufficient averment that the defendants were neither jointly nor severally 
licensed, and will support a verdict of guilty against one alone. — Com- 
monwealth v. Sloan, 52. 

Two or more persons may be jointly charged, in the same indictment, 
with the offence of selling spirituous liquors, without license. — Jb. 

It is no justification for the sale of spirituous liquor without license, that, 
at the time of such sale, there was no druggist or other person licensed to 
sell spirituous liquors within the county ; that the sale was made upon the 
order or prescription of a physician ; and that the liquor thus obtained was 
necessary for the buyer's use, either as a medicine, or for the preservation 
of his health. — lh 

inn-keeper. The keeper of a public house in the neighborhood of a 
railroad station, having given public notice that he would furnish a free 
conveyance, to and from the ears, to all passengers, with their baggage, 
travelling thereby. who should come to his house as guests; and tor this 
purpose, having employed the proprietors of certain carriages, to take all 
such passengers, free of charge to them, and to convey them and their 
baggage to his house; if a traveller by the cars, to whom this arrange- 
ment is known, employ one of the carriages thus provided to take him and 
his baggage to such public house, and his baggage is lost or stolen on the 
way, through a want of due care or skill on the part of the proprietor of 
the carriage or his driver, the keeper of the house will be liable therefor in 
assumpsit or case — Dickinson v. Winchester et al., 114. 

Insolvent Debtor. If a claim against the estate of an insolvent debtor be 
contested by the assignee, on the ground of a discharge therefrom by pre- 
vious proceedings in insolvency against such debtor, the validity of the 
certificate may be impeached by the creditor, and tried and decided by the 
commissioner. — Gates v. Mack et al., 48. 

Insolvent Law. 1n all cases of proceedings in insolvency instituted in 
inritum, St. 1844, c. 178, § 9, requires that notice should be given to the 
debtor before the warrant is issued, and without such notice the proceedings 
are void. — Th.mpson v. Snow et a/., 121. 

Where a warrant in inso!vency is issued against partners, on the petition 
of a creditor, without previous notice to them, a formal waiver of notice, 
filed by one of the partners with the comm ssioner, does not make the pro- 
ceedings good as against his copartner. — Jb. 

Insolvent Law One partner, after a dissolution of the partnership, may 
commence proceedings in insolvency under St. 1-38, ec. 163, § 21, by his 
sole petition, so as not only to affect his own property and the property of 
the firm. but also the separate property of his late partners. — Thompson 
v. Thompson et al., 127. ; 

The term ‘* insolvency,’’ as used in the insolvent laws, does not mean 
an absolute inability of the debtor to pay his debts, at some future time, 
upon a settlement and winding up of all his affairs, but a present inability 
to pay in the ordinary course of business — Jb. 

Kefore the issuing of a warrant in insolvency against a partnership, on 
the petition of one partner, notice to the other partners, though not pre- 
scribed by law, may be required by the commissioner, in his discretion ; 
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and any partner not so notified may apply to this Court, under St. 1838, 
c. 163, § 18, to suspend and vacate the proceedings, on showing that the 
partnership is not insolvent, and that there was no foundation for the alle- 
gation of insolveney, on which the proceedings were instituted. — J). 

W here proevedings in insolvency, instituted against a partnership, on 
the petition of one partner, without previous notice to his copartners, are 
suspended by this Court, on the application of a partner not so notified, the 
case will be referred to a master to inquire and report as to the truth of 
the statements upon which the proceedings were commenced, before making 
a final decision. — /d. 

Insoli ent Law — Partnership. ‘Two partners having given a promissory 
note on partnership account. signed with their individual names, to a per- 
son to whom the existence of the partnership was kuown, who indorsed 
and transferred the note, without informing the indorsee of the partnership, 
one of the partners afterwards went into insolvency, but without any prop- 
erty of the firm being assigned to his assignee ; it was Ae/d, upon proof of 
the partnership. that the note was a partnership note, provable as such 
against the insolvent, by the indorsee, who would be entitled to a dividend 
thereon out of any surplus remaining after paying the separate debts of the 
insolvent. — Agawam Bank v. Morris, 99. 

A partnership note having been indorsed by the payee to a third person, 
and by him indorsed to and discounted at a bank of which he was president, 
and one of the promisors having afterwards become insolvent, the bank 
proved the note as a claim against his estate ‘I'he solvent promisor, after- 
wards, at the request of the second indorser, and for the purpose of securing 
him and the bank, but without the knowledge of the bank, gave him security 
applicable to the note in question, and also to another note held by the 
bank, such indorser promising to account to the promisor for the surplus 
of the security, if any: it was held, that the security was not given to the 
bank, but was a personal one to the second indorsee, and to indemnify him 
as such; and that a subsequent order of the commissioner. on the motion 
of the assignee, directing the note to be struck out of the list of claims 
proved, and disal!owing the same, on the ground that the bank held col- 
lateral security therefor, which had not been surrendered or applied, was 
erroneous. — /h. 

Justice of the Peace. Where a justice of the peace made an entry of a 
civil action upon his memorandum book, and of the proceedings therein, as 
follows: ** 1842. Dee. 3. David Darling vy. Horace Park. Entered and 
detaulted, and judgment for plaintiff for damages, 9.69, cost, 3.1) — 12.40,” 
and issued execution accordingly ; but neither the writ nor the evidence of 
the plaintiffs demand was then filed in the case, or in the possession of the 
justice ; it was /e/d, that if these papers were before the justice, when the 
execution was issued, the proceedings were not irregular; and that upon 
being subsequently produced before him and verified, he would thereupon 
be authorized to make a record of the judgment at large. — Park v. Daring, 
197. 

Lease — Covenant — Evidence — Damages — Costs In a lease for 
years of real estate, comprising a factory, water power, tools, machinery 
and apparatus, for carrying on a particular branch of manufacture, there is 
an implied covenant, on the part of the lessor, that the lessee shall have 
the free and peaceable enjoyment of the premises during the term, so as to 
enable him to make use thereof for the purposes for which they are intend- 
ed, without any interruption or disturbance by the lessor. — Dezter v. 
Manl-y. 14. 

In a declaration on the covenant for quiet enjoyment implied by law in a 
lease for years, the covenant is sufficiently described, if it be stated accord- 
ing to the legal effect of the instrument. — lb. 
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Where a lease for years of a factory, with water power, tools, machine- 
ry and apparatus for the manufacture of pails, contained a reservation in 
favor of the lessor of one room in the factory, and the privilege of running 
a turning lathe and saw therein during the term; and the lessee brought 
an action of covenant broken against the lessor, for a misuse of the power 
reserved to him by the lease ; it was Ae/d, that the covenant was sufficient- 
ly deseribed in the declaration, by an averment that ‘* the defendant cov- 
enanted with the plaintiff, that he should have the peaceable and quiet 
possession and use of the estate and property so leased to him for and 
during the term aforesaid ;’’ and that a breach was sufficiently assigned by 
an allegation that the defendant ** has used saws and machinery in the 
room so reserved to himself in such a manner as to deprive the plaintiff of 
the use of the part of the building and shop so leased to him, and in such 
a manner that he cannot operate the said machinery and tools, in the man- 
ner and for the purpose fur which they were designed, to wit, for the 
manufacture of pails ’’— Jd. 

The lessor, in a lease for years of a building, water power and machine- 
ery, for the manufacture of pails, having reserved to himself one room in 
the building, together with the privilege of running a turning lathe and 
saw therein ; in an action by the lessee against the lesser, for making use 
of the room and privilege reserved by him, in such a manner as to obstruct 
and interrupt the lessee in the use of the demised premises, it was held : 
(1.) That the reservation must be so construed as to enable the lessee to 
carry on his factory ; (2.) that evidence of the mode, in which the water 
power reserved had been previously used, was admissible to show a rea- 
sonable limitation of the right reserved, and that it was for the jury to 
determine. whether the saw used by the lessor required more power than 
was included in the reservation; (3.) that the damages were not to be 
estimated by the amount of the rent, or of the lessee’s profits, but accord- 
ing to the value of the lease; (4.) that on the question of damages, the 
lessee might prove the condition and capacity of his works for the manu- 
facture of pails, the cost of making them, and their price at the shop and 
in the market ; (5.) and that in reference to this inquiry, the testimony of 
a manufacturer in another place, whose works and business were similar 
to those of the lessee, was admissible. — Jd. 

The plaintiff, in an action on a covenant implied in a lease for years, for 
the quiet enjoyment of the premises, without interruption by the lessor, if 
he recover a sum in damages not exceeding twenty dollars, is entitled to 
no more cos's than one quarter part of the sum recovered in damages, 
unless the title to rea] estate is concerned in such action. — Jb 

Lease — Parol — Statute of Frauds. A parol agreement, between the 
parties to a Jease for years in writing, entered into before the expiration of 
the lease, that the lessee would take the premises for another year, on the 
same terms, is within the statute of frauds (Rev. Sts.c 74, $1), as an 
agreement not to be performed within a year, and no action can be main- 
tained thereon. — Delano v. Montague, 42. 

Where the parties Yo 4 writien lease for years, befure the expiration 
thereof, entered into an agreement, the one to Jet the estate, and the other 
to hire it, for another year, on the same terms; and, before the expiration 
of the lease, the lessee verbally notified the lessor, that he would not carry 
the agreement into effect ; but the lessee, nevertheless, held over after the 
termination of the lease, although without intending to occupy under the 
agreement, or under any other agreement, and left within the year; it was 
held, that the lessee was not liable for the use and occupation of the prem- 
ises beyond the time of his actual occupation. — Jd. 

Parent and Child, Where a father, with a view to the residence and 
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employment of his minor son in a distant place, but without emancipating 
him, furnished him with various articles of clothing, and other things for his 
personal use, and also with a sum of money for general purposes, without 
any specific instructions as to the appropriation or use thereof; and the son, 
on the way to the place of his destination, bought other clothing with the 
money so furnished, without any directions from his father: it was held, 
that the clothing furnished to the son by the father, but not that which was 
purchased by the son, was the property of the father, who might maintain 
an action for the loss or injury thereof. — Dickinson v. Winchester et al., 
114. 

Pauper. 1n an action against a town, by one of the inhabitants thereof, 
to recover for the support of a pauper from April 5th, 1846, to April 5th, 
1847, it appeared, that the pauper had been previously kept by the plaintiff, 
under a contract with the town, which had terminated on the 5th of April, 
1846; that on the 28th of March, 1846 the everseers of the poor of the 
town, of whom the plaintiff was one, made an arrangement for the support 
of the pauper with another person, who, on the said 6th of April, accom- 
panied by two of the overseers appointed a committee for the purpose, went 
to the plaintiff s house, where the pauper then was, in order to remove him 
to his own house; that, in consequence of some negotiation between the 
plaintiff and such other person, relative to the support of the pauper, but 
which did not terminate in a contract, the pauper was suffered to remain in 
the plain ffs house, and was supported there by him; it was Ae/d. that in 
order to entitle the plaintiff to recover, it was necessary that he should have 
given the notice required by statute (Rev. Sts. c. 46, § 18,) and that it 
was not enough that the overseers had reasonable notice, by their having 
heard that the pauper had not been removed from the plaintiff's, but had 
remained with and been supported by him. — Walker v. Inhabitants of 
Southbridge, 199. 

Pauper. The third section of St 1811, c. 133, for dividing the town 
of Rehoboth, and establishing the town of Seekonk, which provided that 
one half of the paupers fur which the town of Rehoboth was chargeable, 
including such as had removed therefrom, if lawfully returned there for 
support. should be delivered over to the overseers of the poor of the new 
town, to be there supported. did not change the general law (St. 1793, ec. 
34. § 2; Rev. Sts. c. 48, § 2. cl. 10) relating to the settlement of the in- 
habitants of a town, on a division thereof, as to the settlement of the pau- 
pers referred to in such act. — Jnhalitants of Westborough v. Inhabitants 
of Rehoboth, 185. 

Pauper — Domicil. Whether a person removing from one town to 
another intends to change his residence, is a question of fact and not of 
law. — Inhalatants of Fitchburg v. Inhabitants of Winchendon, 190 

Jn an action brought by one town against another for the support of a 
pauper and his family, evidence that the pauper lett his former home and 
came to the defendant town with the intention of removing his family there 
as soon as practicable, that he boarded and worked there for ten years. and 
paid taxes there five years of the ten, and thafa year after he came, his 
family removed there, and continued to reside with him for the rest of the 
ten years, when they all removed to the plaintiff town, is sufficient to war- 
rant the jury in finding that the pauper had gained a settlement for himself 
and family in the defendant town — Jd. 

Panper — Settlement. A mortgagor, occupying the estate by leave of a 
lessee for years of the mortgagee, who has entered for condition broken, 
has no estate of inheritance or freehold in the premises, and cannot, by 
such occupation, acquire a settlement under the fourth method in the Rev. 
Sts. c. 45, § | — Inhabitants of Oakham v. Inhabitants of Rutland, 172. 
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Promissory Note witnessed. The holder of a witnessed promissory note, 
payable to a person named therein or bearer, may maintain an action there- 
on, fur his own use, in the name of the adm nistrator of the payee, alter 
the expiration of six years from the time when the cause of action accrued, 
provided the action 1s brought with the consent of such administrator. — 
Sigourny v. Severy, 176. 

Taxes. Where bank shares are seized and so'd by a collector of taxes, 
in the manner provided by the act of 1816, ¢ 195, on a warrant from asses- 
sors having jurisdiction of the subject-matter, and prima facie a lawful 
authority to issue such warrant, and there is nothing on the face of the 
proceedings to indicate any want of jurisdiction. or any erret or defect 
therein: the cashier of the bank is authorized (if not required) to issue a 
new certificate of such shares to the purchaser, who will thereupon become 
entitled to accruing dividends whether the tax, for the payment of which 
the shares are sold, be rightly assessed or not. — Smith v. Northampton 
Bank, 1. 

In December, 1845, O. S. died, leaving a will, in whieh A. S. was 
named ws executor, by whom the will was presented for probate ; but the 
validity thereof being controverted, A. S., in December, 1*46, was ap- 
pointed special administrator ; and the validity of the will being establish- 
ed in August, 1817, A. S. was appointed executor under the same : the 
assessors of the town of H., in which the deceased last dwelt, having 
assessed a tax to A. S., in May, 1846, for the estate of O. Sin his hands 
as executor ; it was held, that under the peculiar circumstances of the case, 
the same was rightly assessed. — /b. 

Tenants in Common — Assignee. ‘Two tenants in common, having 
mortgaged their estate to secure the debt of one of them, assigned their 
respective interests in the estate to different assignees, who subsequently 
made partition of the same; the mortgagee brought separate actions 
against the assignees, to recover of each the parcel of land set to him on 
the partition; and the assignee of the mortgagor, for whose debt the 
mortgage was given, (such assignee having been notified, at the time of 
his purchase, that he would be bound to pay the mortgage,) paid the 
whole amount due thereon, in discharge of the suit against him, under an 
agreement that he should thereby become the owner of the mortgage; It 
was Acid, that he was not entitled to carry on the action brought by the 
mortgagee against the other assignee, in order to compel the latter to 
contribute ove half of the debt. — Covk v. Hinsdale, 131. 

Whether, in this State, joint disseizors, entering without title, or color 
of title, are joint tenants, or tenants in common, — guere. — Fowler et al. v. 
Thayer, \11. 

Trustee — Sale by. If the rule of law, that a trustee to sell cannot him- 
self become the purchaser, be applicable to the case of an administrator, 
who obtains a license to sell the real estate of his intestate, and becomes 
the purchaser thereof through the agency of a third person (which the 
Court did “not decide), such purchase is not void, but voidable only by 
creditors, or heirs, or other persons interested, while the estate remains in 
the hands of such administrator; but, if he sell and convey the same to a 
boné fide purchaser, for a valuable consideration, and without notice, such 
purchaser will obtain a good title. — Reblins v. Bates, 104. 

Veadur and Purchaser. The purchaser of goods at a sale on execution 
acquires a valid title thereby, provided it appears by the return that the 
sale was conducted according to law, although the judgment and previous 
proceedings are irregular. — Park v. Darling, 197. 

Vendor and Purchasers. The owner of a large quantity of wood, which 
was lyiog in a pile on his own land, having sold a portion of the same, and 
measured off and marked the part sold, with an agreement that the pur- 
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chaser might remove it within a year, gave the purchaser a bill of sale of 
the wood, and received from him his promissory note for the price payable 
in six months, before the expiration of which time the purchaser became 
insolvent: it was Ae/d, that the vendor might retain the wood so sold 
against the assignee in insolvency of the purchaser, until the price thereof 
was paid or tendered to him; and that the right of the vendor in this 
respect was not varied by the giving of the note for the purchase-money, 
so long as the note remained in the hands of the vendor not negotiated, but 
ready to be delivered to the promisor or his assignee, on the discharge of 
the lien; or by the giving up of the bill of sale by the purchaser to the 
vendor, at his request, after the insolvency of the former; or by a sale of 
a portion of the wood by the vendor, after the expiration of the year with- 
in which it was to be removed by the purchaser. — Arnold v. Delano, 33. 

Vendor and Purchaser. Where goods are sold and delivered under an 
agreement that until paid for they shall remain the property of the seller, 
who shall have the right in the mean time to take them away whenever he 
pleases, the seller has an implied irrevocable license to enter upon the buy- 
ers land and take the goods without a previous demand, at any time 
before the whole of the price is paid. — Heath v. Randall, 195. 


FAiscellaneous Entelligeuce. 


‘Tue Forrest Divorce Case. —It was remarked by Chief Justice Oak- 
ley, in summing up to the jury in this case, ‘* ‘hat it was impossible for a 
judge in proceeding in the trial of such a case, as it is impossible for a 
jury and impossible for a bystander to hear the evidence in the case without 
forming an opinion upon it. Of necessity it must be so; and J] presume no 
judge ever tried a case without having, at the close of it, a decided impres- 
sion as tothe bearing of the evidence.’’ We have felt the same inability to 
resist a ‘* decided impression "’ which the learned judge confessed, and we 
enter upon a cursory review of this remarkable case with a feeling of pro- 
found satisfaction at its result. As the whole case is befure us, we shall} 
assume the privilege of commenting freely upon its judicial character, as 
well as of dropping a few oltter dicta upon the conduct of the parties, with- 
out violating, we trust, the proprieties of a review. 

The action was a complain +* Catherine N_ Forrest, filed in the Supe- 
rior Court of the City of N) + York for a divorce from her husband, 
Edwin Forrest, in which she .arged him with adultery. It was charged 
that he had committed this .. ence with several persons, some of whom 
were named and others unknown, at various times and places, but no time 
was laid later than 1845, except in case of Anna Flowers, with whom the 
offence was charged in 1850. 

The defendant in his answer denied the charges in the complaint at the 
times and places mentioned, and charged the complainant with adultery 
with six persons. ‘To this recriminating answer the complainant replied 
by a denial under oath of all the charges, and an affirmance of the faithful 
discharge of her conjugal duties. ‘lhe complainant abandoned, on the 
trial, all the charges except that of adultery with Miss Clifton and his fre- 
quent visits to a house of ill-fame. ‘The defendant relied on his evidence of 
her adultery with but three of the persons named in the answer, and of ber 
adulterous dispusition. Seven issues were settled by the Court and coun- 
sel before trial, which raised all the questions of guiit and residence pre- 
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scribed by the Statutes of New York. ‘The case was taken up for trial on 
the 16th day of December, 1851, by Ch. J. Oakley, of the Superior Court. 
The history of the parties and of the case as it appeared in evidence, is as 
follows: Edwin Forrest married Catherine Norton Sinelair, in England, on 
the 23d of June, 1837, and took up his residence in New York in 1638, 
where he resided with his wife until the 30th of April, 1849. ‘The testi- 
mony of all the witnesses, except Mr. N. P. Willis, and the evidence from 
the letters which passed between the parties before January, 1849, show 
that they lived together very happily, and that a good deal of affection was 
expressed on both sides. On the evening of the 19th of January, 1849, 
the parties quarrelled, and Mrs. Forrest, after great provocation, as she 
says, told her husband he lied, and he angrily declared ** That no woman 
who used such language to him, should Jive with him.’’ From that time, 
though the parties continued to cohabit, a separation was contemplated by 
them and their common friends, until the 30th day of April, 1549, when 
Mr. Forrest took the complainant, with a family picture of himself and a 
copy of Shakspeare, given to her a short time before with his autograph, 
to the house of Mr. Godwin, a much esteemed friend of both parties. 
This separation ended in the divorce a vinculo matrimoni, and to the ex- 
planation thereof and of the motives which led to it, most of the evi- 
dence and of the arguments of counsel was directed, the complainant 
holding that it took place in pursuance of the angry declaration on the 19th 
of January, which was an explosion of wrath that had been some time 
nursed, while the theory of the defendant was that he was then satisfied 
of her infidelity. 

Mr. Forrest went to Philadelphia, his native city, in June, 1849, and filed 
one application to the Legislature of Pennsylvania for a divorce, in which 
he styled himself of Philadelphia, in February, 1850, and another on the 
7th of August, 1850. Mrs. Forrest protested to the Legislature against its 
jurisdiction, and an act was passed, turning Mr. Forrest over to the Court 
of Common Pleas, in which he was allowed to prosecute his suit for a 
divorce after a residence of one year in the State. He began a suit in that 
Court, and Mrs. Forrest commenced a suit for the same object in the Supreme 
Court of New York, and another suit for a limited divorce and alimony. 
Mr. Forrest was restrained by an injunction of the Supreme Court from 
prosecuting his suit in Pennsylvania, and a writ of ne exreat was obtained 
to prevent his going out of the State, and he was also prevented from dispos 
ing of his property. All of these personal restraints were dissolved except 
that on his suit, and Mrs. Forrest's first suit was transferred from the Su- 
preme to the Superior Court. 

The history of this case, of its plots and counter-plots, both in the bring- 
ing of suits and in obtaining testimony, which occupied for a long time the 
Legislature of one State and the Courts of two States, and which ran- 
sacked the whole country, from Connecticut to Louisiana, shows how 
deeply human pride is offended by any thing which touches the marriage 
relation. ‘Ihe course pursued by the complainant, however, though it 
betrayed a deep anxiety for a triumph over the defendant, was just, as it 
sought to maintain what were her rights ; while the schemes of the de. 
fendant were framed for her ruin, as the only ground of his suecess. Some 
plans of the defendant’s, which were disclosed in the evidence, found no 
more favor with the Court and jury, than they will obtain among just and 
honorable men. One of those plans was disciosed in the letter of John W. 
Forney, which was written by the wish of the defendant, and put half of 
his fortune in the field against the virtue of his wife, and the only excus» 
for writing which, Mr. Forney found in his attachment for ‘‘ glorious For- 
rest.’ A drunken actor, whom the defendant had introduced to his wife, 
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was to be entrapped, while in his cups and under the seductive influence 
of flattery, into a braggart admission of his adultery with Mrs. Forrest. 
Wine, wealth and flattery were never sent on a baser errand and from a 
baser motive. By another plan, the defendant sought to entice his own 
wife by the lying letters of a woman, who was afterwards his principal 
witness to her guilt, into a house of doubtful reputation in the city of New 
York, where she might be seen by witnesses stationed near, in company 
with some man not her husband. It is not clear whether this plan was 
formed with or without the knowledge of some of the legal advisers of 
the defendant. We trust, for the honor of the profession, that no lawyer 
aided at this point the ingenious depravity of the defendant. 

The nature of the offence, for which the bonds of matrimony are dis- 
solved, is such that it can only be proved in most cases by circumstan- 
tial evidence. Lord Stowell remarked in the case of Loveden v. Loveden, 
** That it is not necessary to prove the direct fact of adultery ; because if 
it were otherwise, there is not one case in a hundred in which that proof 
would be attainable ’’ But he adds, “ The circumstances must be such as 
would lead the guarded discretion of a reasonable and just man to the con- 
clusion ; for it is not to lead a rash and intemperate judgment resting 
upon appearances that are equally capable of two interpretations.’’ Now 
the manners of the person charged with the offence, and the manners and 
opinions of the society in which that person moves, are very important 
circumstances, so far as they affect the intercourse of the two sexes. But 
we are unable to see what connection smoking, or even the taking of an occa- 
sional glass of wine, has with the crime of adultery. The Fourieritish 
letter of the complainant was very delicate evidence of an adulterous dis- 
position or enterprise. Theories of social reform rarely sink so deeply 
into the nature of men or women as to violate the chastity of their dispo- 
sitions. It was justly remarked by Ch. J. Gibson, in the case of Shannon v. 
The Commonwealth, (14 Penn. 226,) ‘* That an adulterous enterprise, like 
every other criminal design, ought to have its locus penilentie—it is 
impossible to believe that society has been so scathed by it as to admit of 
no propitiation for it but public castigation.”’ 

The presiding judge made several remarks during the introduction of 
the testimony on the part of the defence, which show that he gave up the 
maintenance of the rules of evidence in despair. The rules of evidence 
are as much a part of the body of laws, as those which govern the rights of 
property. The conflicts of the bar would be as lawless as the wrangling 
of a mab, and the results of judicial investigations would accord with law as 
little as the execution of lynch Jaw, if evidence be not admitted and 
rejected according to its established rules, which are not usages or cus- 
toms or ceremonies, but part and parcel of the laws of the land, on which 
all human rights depend. Especially should these rules be strictly en- 
forced when parties are implicated criminally by questions which are 
wholly irrelevant, who have no counsel, and who have no protection bat 
the justice of the Court in maintaining the rules of evidence. 

The chief justice remarked, when an irrelevant question was answered, 
which implied the adultery of a third person, ** That ihe counsel seemed 
to be trying that person instead of the parties in the case ;’’ and after- 
wards in regard to this testimony, that ‘If it were believed, the character 
of the woman was blasted.’’ At another time, that he ** desired counsel 
to understand that they were trying all this among themselves ; and he had 
nothing to do with it.’’ Again, that ** He had lost all distinction between 
what the witnesses had heard and what they knew.’’ Other remarks of 
a similar import were made, which indicate that His Honor was often 
wearied during the tedious details of the testimony, and whenever he did 
hold himself up and decide upon the admissibility of evidence, he dis- 
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played the practical correctness, which his long experience on the bench 
has given him, and for which he is so justly eminent. Moreover, the 
same liberality was used to both parties. The case of the complainant, 
on which her counsel first rested, was a very slim one, and we cannot see 
how a verdict could have been rendered for her if the case had been given 
to the jury at that stage; but after the recriminating evidence for the 
defence was in, not only was the fullest range given for her rebutting tes- 
timony, which was of the highest order, coming from those who were 
implicated with her, but she was allowed to strengthen her proofs of the 
defendant's guilt. ‘This liberality in the admission of evidence in a case 
of such importance to the parties, both in the issues involved and the 
expense of time and money, commends itself to the hearty approbation of 
the profession. 

One or two interesting points in evidence under the new rule of admit- 
ting parties to testify, and some important points of practice in divorce 
cases, under the new systems, which bring law and equity under the same 
rules, were decided in this case. Mr. Forrest was the first witness to 
prove the fact of his own adultery. He was asked, ‘‘ If he had had sexual 
intercourse with Miss Clifton since his marriage to Mrs. Forrestt’’ The 
propriety of the question and the right of the witness to decline to answer 
were ruled on. ‘The Court Aeld, that the question was not within the rule 
which admitted a husband or a wife to testify against the other in cases of 
personal wrong ; also that an answer might expose the witness to a crim- 
inal prosecution for adultery, or for perjury ; and in regard to the last 
offence, as the complaint, if admitted, must be proven; before the com- 
plainant could have a decree, the Court could not act on the defendant’s 
admission, and would not compel him to answer on a necessarily collateral 
matter. As in the old rules in chancery, an answer under oath could not 
be compelled to a bill fur divorce from the danger of collusion, so in this 
ease to compel the witness to answer would give effect to any collusive 
agreement between the parties. 

If the verdict and decree in this case be sustained, it would seem that in 
the uniformity of proceedings in law and equity, which the new code of 
New York establishes, the equity side of the Courts had lost all jurisdic- 
tion in cases of divorce. Not only were the questions of guilt and evidence 
given to the jury, but they were asked to find, and did find, the amount of 
the defendant's property and the alimony to which the complainant was en- 
titled, a matter which heretofore has been fixed by the equity and good 
conscience of the chancellor. There is an admirable simplicity in the 
settlement of the many questions raised in divorce cases by a single verdict ; 
but if the jury should have not unlimited power over the estate of the hus+ 
band, great injustice might be done in some:cases. We can hardly think 
that the law is well settled upon this point. 

The relation of husband and wife is fundamental in human society, and 
the laws and the manners of a people should preserve it in its purity and 
strength. But the interest which the dissolution of this relation excites in 
the public mind, does not spring from a pure or just regard for the stability 
of society. The evidence which goes to prove the crime of adultery 
arouses the basest passions of the human heart. It addresses itself, not 
to the justice and love of good manners in the public, but to the imagina- 
tion, which is pressed into the meanest office that faculty can perform. 
Where the parties, as in this case, are prominently in the eye of 
the public, the evidence divides men into parties, whose prejudices ope- 
rating upon the jury who are trying the case, as they must do during a long 
trial, interfere with the administration of justice. In view of these effects 
upon the public mind, the presiding judge made, in his address to the jury, 
a very proper suggestion. He said, — 
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** We have found here, gentlemen, during this trial, that there has 
been created about this case, not only in this court-room, but in the public 
atmosphere, a feeling and a prejudice which are most dangerous in their 
effects, upon the just and proper administration of the laws. To this the 
press has in a great degree contributed, by spreading all the details before 
the public. The consequence has been that, in every tavern or bar-room, 
barber's shop, every place, in fact, where newspapers circulate, this mat- 
ter has been made a subject of constant tirade. People have taken sides 
upon it, and freely expressed their opinion, so that it would be singular 
indeed, if you, who have been obliged to live in the midst of this discus- 
sion, fur thirty days, were not in some degree affected by it. Well, you 
are called upon to decide on this case in the midst of the greatest mass of 
perjury on one side or the other, that I have ever before witnessed, 
while on the bench or at the bar. Let me here say, that the evil which 
must necessarily grow out of the publication of details of trials of this 
character, is a very great one, and most injurious to the public morals. I 
do hope the Legislature of this State will regard it as their duty, to pass 
an act prohibiting the publication of trials of this kind till they are fully 
tried and decided by the Courts. It has always a tendency to create, and 
often does create, an impreasion all over the community, favorable or un- 
favorable to either of the parties involved ”’ 

A review of this case would be very imperfect without a notice of the 
distinguished counsel of both parties, who, during the thirty-two days of 
this trial, fixed the attention of so many people. John Van Buren con- 
ducted the defence with that cool ease and sagacity for which he is noted. 
His allusions to the complainant were decorous, and when he was pressing 
home the argument of her infidelity, ‘* in the whirlwind of his passion,” 
he was temperate, and did not ‘*o’erstep the modesty of nature.”’ His 
duty was a delicate one: as counsel he was bound to make her out an 
unfaithful wife, and yet he must remember that he was a gentleman. In 
his opening he displayed the weakness of the complainant’s case, by con- 
trasting the army of charges with the meagre proofs. He kindly traced 
her adulterous disposition to the unfortunate habits of her parents ; but in 
establishing this theory, under the permission of the Court, he pierced 
deeper inte the character of the complainant, and the modes of its forma- 
tion, than human law generally allows. 

His closing argument put the case of the defendant to the jury with a 
good deal of power. He paid considerable attention to the question of 
residence, which, in the testimony, had fallen into oblivion. His defence of 
his client, by showing the tender love which he had always felt for his 
wife, and the improbability of his infidelity during that love, and the glar- 
ing perjury of the witness Doty, and by calling the jury to a decent regard 
for the memory of the dead, was well made. °' 

Some of his notions of the conjugal relation differ somewhat, we think, 
frons human experience ; but in others he shows a high appreciation of its 
sacred unity. Of the letters between a husband and wife he says, — 

‘*They were not declarations made for the public eye; they were not 
staiements made to be hereafter produced ; they were not statements made 
by a thrrd persen. When a man writes a letter to his wife, he, in law and 
in fact. is writing to himself— to part of himself; and if there ever is a 
time when « mar is catirely nat:rai and sincere, if ever there is a time 
when he speaks trefy and justly and unreservedly what he feels, it is 
when he sits cn with unrestricted friendship, and the legally protected 
seeresy of the “oriugal relations, to write, familiarly and friendly, a kind 
ivite: te bie wife.” 

His pudgment ia tive conduct of women, who are knowing to the infi- 
deity of their husbands, is thus expressed : — 
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“If there is any thing which a virtuous woman would not permit, it is 
the infidelity of the husband. She would be not more inflexible in respect 
to her own virtue than she would be in respect to this. She might forgive 
her husband any offence. She might sympathize with him in any misfor- 
tune, and overlook any crime, but if there is any thing which she never 
would forget or forgive, or allow, it is his infidelity to her.”’ 

A case involving the most sacred of human relations and the honor and 
fidelity of a husband and wife, can afford but little space for the play of a 
wit, which, like his, generally goes armed, and we are glad to see that its 
‘brilliant flashes generally fell upon parts of the evidence which lay at some 
distance from the issue in the case. ‘The dirty vagabond Barney McCabe, 
who was said by the complainant to be the father of Anna Dempsey’s 
child, he raises to a mock dignity with a good deal of humor. 

“*She was confined in Norwalk, at a respectable house ; and what was 
the child called? Barney!’ No. Who paid the expenses! Barney? 
No; they were paid by Mr. Raymond and Margaret Sinclair. Why, 
Barney, by this feat, was raised to a magnificence he could never have 
dreamed of He was placed at the head of this literary circle. He was 
the apostle of the new faith. He brought around him not only the associ- 
ations, but the means and wealth of the best, the most elevated, and 
the most literary in this philosophical coterie.”’ 

The Consuelo letter he treats much in the same way, though here he 
aimed the arrows of his wit at the honor of his client's wife. 

Justice is a calin virtue, but the calmness of counsel cannot make a bad 
case a just one In cases of great hardship, in which there are great 
wrongs and but slender proofs, or where justice in poverty is opposed to 
wrong in power, it seems to be the duty of the counsel to throw the 
weight of his personal character into the scale; but where sin is plated 
with gold, the counsel is not called on to bare his breast in its defence ; and 
we could wish, for Mr. Van Buren’s sake, that he had had a better case, 
befure he threw his personal opinions and feelings into it, which he did 
very earnestly in the following passage : — 

**Gentlemen, while it is not entirely proper or usual for counsel to in- 
trude their own personal prepossessions into a case in their own personal 
character, | may be permitted to say, in respect to the case, that such has 
been my connection with it, it is impossible that such a thing could have oc- 
curred, not only without my knowledge, but without my participating in it. 
I should be very sorry to believe that respectable counsel could try to argue 
themselves into the supposition that I could have been in any way, directly 
or indirectly, a party to putting on the stand a witness in whose truth I had 
not ertire confidence, and in respect to whom I was not perfectly satisfied 
that there was no improper efforts made to produce him. ‘There is about 
this case much that ought to be remarked. It is undoubtedly true that, 
on going over the mass of testimony, I may have neglected much which 
ought to have been made the object of proper remark by me, bearing dis- 
tinctly on the issue of this trial; but I have already, as 1 am weil aware, 
wearied you, by the great extent to which I have protracted the remarks 
I have made in this case. ‘There are reasons why | feel a peculiar in- 
terest in respect to it. I have not had the pleasure of any intimate ae- 
quaintance with the defendant in this suit until this controversy arose, and 
I was called to engage in it professionally ; but through the whole contro- 
versy, whenever I have had occasion to speak to him on the subject, or to con- 
sult with him, I have found him so uniformly kind, so simple in all his tastes 
and feelings, so perfectly frank, and so religiously regardful of truta in 
regard to any statement he might make, that it has produced on me the 
strongest cunviction that he has been wronged, deeply wronged, in this 
matter.”’ 

54* 
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The proweation wes managed voik great zeal and ability by Charles 
Coo sr. (os openine was seressarily brief; it was a bald statement of 
ihe Ristery 4 die ractie eed of che many proceedings since their sepa- 
Tation. Jveuier im his oe neg nee closing addresses, nor at any stage of 
tie trial did be om b's cite ct ie the avtieade of a suppliant asking for mere; 
or proictien ai i:° sands ef vlyge or jury, bat he always showed her 
“3 an ipared womar oooneding what were her rights in a Court of justice. 
This freetiey from cont, card absence of all whining for sympathy, which 
gave ts praseeuten « c'srely and erect dignity, are honorable to Mr. 
ty tLempe. © conse Of jasticee. His discussion of the many points in the 
rules ot evidence which were raised during the trial, displayed great learn- 
ing uta /siness, and he rejected, with a high confidence in the justice of 
his case, the aid of Doty’s doubtful testimony. The exordium of his 
closirg argument is dignified, just and truly eloquent. It could not have 
failed to inspire the judge and the jury with a high respect for the case he 
was about to submit His allusion to the Court contrasts favorably with 
the unfortunate remark of the opposite counsel. Mr. O'Connor savs, — 

** T have, I say, sir, expected that that enlightened judgment, which no 
man ever doubted —- which rarely has a jury ever differed with — which 
we have al! at the bar, uniformly known to be so impartial, so just, so 
enlightened, in its view of evidence and in the law, so reasonable, so 
marked with that pain Saxon common sense which goes straight home to 
the hearts of men, aad carries conviction to them; so marked with that 
love of justice that knows no faltering, so that it has commanded uni- 
versal admiration —- | did expect, sir, though I pretend to no personal claims 
on your consideration, though my client is a total stranger te you, sir, and a 
total stranger to all public men, people like yourself —I have expected 
from the outset, that that common justice which for five and twenty years 
all parties litigant in this Court have received at your hands, would have 
been meted out to us in this case, and that, if the evidence in this case 
made certain impressions on the mind of your Honor, that, calmly, dis- 
passionately, freely, and fearlessly, as heretofore, you would put the case 
to this jury ; and whenever the learned counsel on the other side and my- 
self are in conflict, such a conflict as would be regarded material by your 
Honor, that the seale would be made even between us, and the right pre- 
sented to this jury, not, to be sure for their absolute governance, but for 
their aid among conflicting arguments. Ido trust, I do hope, 1 do pray, 
nay, | demand as a matter of justice on the part of one of the most help- 
less and friendless individuals, so far as the management of a case in a 
Court of justice is concerned, who has ever appeared in this Court, that 
your Honor will feel the impropriety of this remark as to unfriendliness, 
and that you will not be turned aside from the performance’of that duty 
from which I never believe you have shrunk ; and that on this occasion, 
disregarding that or any other observation, utterly forgetting it, you will 
go to this jury with the impressions which the evidence has made on your 
mind, uninfluenced and unswayed by this gross impropriety.”’ 

‘The protection which he asked for those who had been tried in the evi- 
dence, but who were not parties, was eloquently commended to the justice 
of the jurors in the following passage, which also contains a beautiful in- 
troduction of his client. 

** But still, gentlemen, judgment by default is taken against all these 
parties, and it only needs the verdict which you have been called on to 
render, to visit on every person who has in any way been referred to in 
the course of this controversy, as connected with Mr. Forrest, except 
Mr. Edwin Forrest himself, the consequence. I may say, of utter and a 
solute guilt. You, therefore, gentlemen, being addressed by me, after 
what has been said on the other side, may be treated as having in your 
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hands, in no small measure, the destinies of many individuals. You have, 
gentlemen, old Mr John Sinclair and his wife, far, far advanced in old 
age, and now living in retirement in their native country, and who are ia- 
eapable of further appearance on the stage of life, and not otherwise inter- 
ested in human transactions than in their affection for their children, and 
in their hope to fill at last an honorable grave. You have another party. 
You have an interesting little society, namely, Margaret Sinclair, her hus- 
band, Mr. Benjamin F. Voorhies, and their son, a bright and beautiful litle 
boy. two or three years of age, who, while I speak, is in the suany land 
of Italy, probably prattling at his mother’s side, while she is there in the 
land of music and song, studying an art and bringing it to entire perfection, 
to delight the ear, to cultivate the imagination, and to improve the morals 
of her own country people in the art of music. In respect to this couple 
who are to be placed before you to be blasted with infamy by your verdict, 
you are to declare the mother a prostitute, the father a blackguard, and the 
little child a bastard. Are these all’ No; you have young Virginia, 
almost a woman in years, to be sure, but as yeta perfectchild. She, also, 
is to be blasted and condemned by your verdict. And why all these! 
Why, in order, gentlemen, that by going into the pedigree, and tracing 
that pedigree to its collateral links with Mrs. Forrest, you may foist upon 
Mrs. Forrest a sort of concentrated infamy, as one who was prove to 
wickedness, even in her cradle, bent upon vileness, and utterly incapable, 
by the very constitution of the woman. of any act of virtue. 1 have over- 
looked one more — I have overlooked the party, who, indeed, might have 
been assailed without any violation of propriety, if they believed in her 
guilt. I mean Mrs. Forrest herself You have the destiny of this woman 
in your hands also. A woman, who, at the bright and blooming age of 
nineteen — and bright and blooming you can have no doubt she was — the 
pride of her father’s house — was captivated by the fame, the personal at- 
tractions, and his great reputation as an artist, which had attached to the 
distinguished young American, gave him her hand, and trusted her virtue 
to him; and since then —at all events to the year 1849 — eleven Jong 

ears, nay, about twelve long years, she devoted herself to his service in, 
base say, the most abject manner; so much so, that that vile woman 
who was brought from his kitehen to traduce her, and to whom an oppor- 
tunity was furnished, stated that she was little better than an upper ser- 
vant in the house of her lord.’ 

The account which he gives of the separation of the parties is well 
drawn, and the argument which he draws therefrom in support of his 
theory, that the defendant, after that time, had no suspicions of his wife's 
infidelity, is very powerful. 

‘* His own picture — the family picture; the picture of the man whom 
she had degraded and dishonored — he, with his own hand, carries to the 
carriage, accompanies her, and, in the face of day and of their friends, de- 
livers her that picture, to keep as a keepsake and evidence of unbroken 
connection with the original. ‘They part as lovers; not, to be sure, with 
a broken sixpence, each retaining half, but keeping each the picture and 
image of the other, to be treasured and preserved as an evidence that there 
was still an attachment between them, unbroken. at least. by crime or 
shame. Does it admit of any other construction? No, gentlemen. 

**T need not advert to the delivering of the copy of Shakspeare. _ You 
have not forgotten it, and 1 know will not, with his name, and date, and 
all, written in it. But last, not least, | call your attention to a subjeet not 
to be forgotten, of his conduct to Mr. Bryant, his most esteemed triend — 
aman against whom the breath of calumny was never uttered ; 2 man whom 
all parties in this case (a wonderful thing, indeed, for any one to oecupy 
that position) have united to say, is a model of all that is morally worthy 
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in public and in private, and especially estimable in the latter. He was 
the dear and ancient friend of Mr. Forrest, and he had, not long pre- 
viously. sent forth from his home to an establishment of her own, as the 
wife of a literary gentleman, to whom she was united, his eldest daughter, 
I believe — at all events a daughter who was tenderly beloved, and who 
held as fond a place, as affectionate a hold in his esteem. and in the 
esteem of all who knew her, as a daughter ever held. He (Mr. Forrest) 
after these four months’ contemptible disguise, covering his own shame to 
blind the eyes of Dame Underwood and Robert Garvin — the tell-tale 
Dame Underwood — wound up by taking this contaminated woman and 
placing her at the pure hearth of that pure, honorable, most respected, 
and most respectable family. 1 should like to know has any man a right 
to come into a Court of justice and call his wife polluted, and demand a 
divorce from her, who could be guilty of such inconceivable baseness as 
to ask her to go to a young couple (the wife being the daughter of a dear 
and ancient friend,) living in peace, happiness and honor, and plant at her 
hearth a vile creature, reeking with the abomination of a filthy crime — 
who, in all probability, would pollute whoever touches her. Why, if Mr. 
Edwin Forrest had done this, he would be infinitely a worse man than 
perhaps I ever ought to esteem him — for there is a kind of philosophy 
by which people think they have a right to do what they please with their 
own, and as this woman was his wife, why, perhaps he may have thought 
that he had a right to do with her what he pleased, and to cast her from 
him, innocent though she were. But I know no man who conceives that 
he has a right to plant a thorn of guilt and infamy in the garden of his 
neighbor — and Mr. Forrest is not guilty of this offence. 1 claim for him 
and for human nature, that he is not guilty of it; and from the fact that he 
is not guilty of this offence, | ask you to convict him of another, and differ- 
ent, and far less heinous, perhaps less inexcusable, offence against morality 
and justice — that of condemning unjustly his innocent wife.” 

The feelings and conditions of Mr. Forrest and his wife are strongly 
contrasted by Mr. O'Connor, when he says,— 

** And while Mrs. Willis was on the stand, I must say that from my 
very heart I pitied this defendant. It was the only stage of the case I felt 

ity for him, to think he should have been compelled, after bringing his 

itchen witnesSes on the stand, to hear the whole matter to which they tes- 
tified fully described by a lady who partook of that evening’s enjoyment. 
I felt pity for him at the contrast presented between that lady and himself 
before the jury — he who hated set parties, and who delighted himself in 
sitting and smoking, and holding a certain species of conversation with 
such men as Messrs. Stevens and Lawson, and spending his days at his 
orisons in Caroline Ingersoll's. 

** He must have felt debased in his own estimation, and said, ‘ My God, 
how I must appear before thiscommunity! Am I not like some obscene 
animal which has escaped from its slough, and looks out from its place of 
concealment at the refined and delicate society from which he shrinks, lest 
his presence should contaminate ae” 

The many fine passages in the address of Mr. O'Connor are great temp- 
tations, but we think we have given enough, for those of our readers 
who have not seen the trial, to form an idea of its great merits. 

There could be no better illustration of the high office of the bar in the 
protection of the rights of man, than is found in this case. It was the case 
of a woman, who by birth and marriage belonged to a class in society, 
which are too often unjustly shut out from the sympathies of good men. 
She was, besides this, poor and in a strange Jand, and cast off by her hus- 
band. She was not in the Court to be tried, and in that position appealing 
to the bar to be defended ; but she was, out of Court, without money and 
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with few friends to command the aid of Court or counsel, and to maintain 
her rights, she must enter the Courts herself, and bear the costs of ber en- 
trance on the uncertainty which always hangs over judicial proceedings. 
But this woman, whose beauty and varied accomplishments were sources of 
doubt as to her innocence to many men, found an able and eloquent advo- 
cate, who, without compensation, devoted his time and money to the 
preparation of her cause, and then endured the severe labors of this 
very protracted trial. For his chivalrous aid of this woman, and for 
his glorious vindication of the bar from the frequent and unjust charge of 
being wholly bent on the taking of fees, the profession are under great ob- 
ligations to their learned brother. 


Samvuet D. Parker, Esa. — Within the past month this able, learned, 
and experienced Attorney of the Suffolk District has been removed from 
office yy the Chief Executive of the Commonwealth for political reasons 
only. For twenty years he has been constantly at his post, never losing a 
day from sickness or any cause, never delaying the Court or the grand or 
petit jury for an hour for want of punctuality. During this period he has 
performed the unequalled, and, of late years, almost impossible labors of 
the office with exactness, vigor, uprightness, celerity and success. He has 
not parleyed with rogues, nor made compromises with crime While true 
to the Commonwealth and the law. he has not gone beyond the just duty 
of a public prosecuting officer. While indefatigable in his eflorts to ex- 
pose crime and convict criminals, he has neither forgotten nor overlooked 
in the case of those proved guilty the temptations that beset, and the fiailty 
that is part of, imperfect humanity. 

The increase of the criminal business of the county, during his adminis- 
tration, has been vastly greater than is generally supposed. In the time of 
Mr. Parker's predecessor, (1832 and the preceding years,) the number of 
indictments averaged ten in each term; and after his taking the office, they 
gradually increased according to the rapid increase of population, and in 
consequence of several new acts imposing on the Municipal Court a great 
deal of business formerly done in the Supreme Judicial Court, until the 
number of indictments exceeded one hundred in each month in the Muni- 
cipal Court. In 1845, an Act was passed (chapter 67,) requiring the At- 
torney of the Commonwealth for the County of Suffolk, in addition to the 
other duties required of him by law, to ‘** perform all the duties heretofore 
required to be performed by the Attorney-General in Chapter 13, sections 
25 and 33 of the Revised Statutes, and shall also give his advice and 
direction to the Secretary, Treasurer, and Receiver General and Adjutant 
General, in relation to their official duties.’’ Under another statute he 
was also, at request of the Governor (sometimes twenty or thirty times in 
a year) to examine all applications for requisitions and executive war- 
rants for fugitives from justice, and give a written opinion thereon. These 
new duties required of Mr. Parker, in addition to the constantly increasing 
and pressing business of the Municipal Court, to appear before the Supreme 
Judicial Court, apd argue al] questions of law, where the Commonwealth 
was a party, and to conduct and argue all capital eases, of which there 
were Several, Albert J. Tirrell’s, Sarah J. Pinkerton’s, Peter York’s, and 
others ; and these new duties he performed from 1845 to May, 1849, when 
the office of attorney-general was re-established. ‘To these cases should 
be added that of the indictment of Abner Kneeland, for blasphemy, which 
his duty required him to carry through unaided, and in which, with great 
independence, vigor, and ability, he sustained the cause of religion, de- 
cency, good morals, and wise law, against a disorganizing, impious, and 
impure socialism ; and also that large class of cases of indictments for ob- 
taining goods under false pretences, in which his experienced sagacity was 
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a full match for the ingenious defences of well-paid counsel. The numer- 
ous law cases he argued for the Commonwealth, before the Supreme Court, 
appear in Metcalf's and Cushing's Reports. In 1836, new forms of indict- 
ment of statute offences. became necessary, in consequence of the altera- 
tions and new phraseology of the Revised Statutes; and Mr. Parker has 
been the author of almost entire new sets of forms, which have been ex- 
tensively adopted elsewhere. ‘The year 1851 was the most laborious in 
Mr. Parker's term of service, owing partly to the legislation of that year, 
and partly to the great increase of population and immigration. We give 
from the Boston Journal the following abstract of Mr. Parker's report for 
this year. 

** The report covers two hundred and forty pages in Mr. Parker's own 
handwriting, and shows that during the year there have been 1981 entries 
on the docket, being an excess over all former years, and 410 more than 
in the year 1850. The particulars relative to each case are clearly and 
distinctly recorded, and among the charges preferred against the defend- 
ants, we find that there are for violations of the license and Sunday laws, 
keeping brothels, and noisy and disorderly houses, 997 ; larceny under va- 
rious forms, 281 ; shopbreaking and larceny, 35 ; housebreaking and larceny, 
28; receiving stolen goods, 28; robbery, 20; having in possession with 
intent to utter and uttering counterfeits, 16; forgery, 11; perjury, 8; 
felonious assault, with intent to commit capital crimes, 9; manslaughter, 
3; murder, 3; and a very large number for assaulting watchmen, and 
assault and battery with various degrees of aggravation, together with 
many offences not embraced in those above-named. Of the whole number 
of cases entered, there were 268 in which no bills were found by the grand 
jury, and of the whole number of defendants, 189 were females. Besides 
the cases referred to, Mr. Parker filed and had served 20 writs on re- 
cognizances, which were settled before entry, and therefore do not appear 
on the docket of the Court. 

** The District Attorney has also been consulted, and given written opin- 
ions in three cases to the Governor, and once to the Sheriff of Suffolk 
County. ‘The Report shows that during the year 1851, the Sheriff of the 
County received and paid over to the County Treasurer, for fines and costs 
imposed by the Municipal Court, the sum of $22,007.46. Mr. Andrews, 
deputy jailer, has received at the jail, for fines and costs within the same 
period, the sum of $2,706.30; and Mr. Parker has paid over within the 
year to the Treasurer of the Commonwealth, for penalties and costs re- 
covered of the bail of accused persons who avoided, the sum of $6,122.74, 
making a total of money paid to the government during the year, fromm 
the Municipal Court, of $30,848.50. 

** Besides these pecuniary payments, the collective and aggregate term 
of the sentences of persons sentenced to confinement at hard Jabor, by the 
Municipal Court within the year, amounts to two hundred and thirty-five 
years in the State Prison, and one hundred and seventy-one years in the 
House of Correction, making a total of four hundred and six years’ hard 
labor to be performed in the two institutions by criminals tried, convicted, 
and sentenced in one Court in Boston within a single year. This does not 
include the minors who have been sentenced to the State Reform School, 
at Westboro’, or those sent to the House of Reformation for Juvenile 
Offenders.”’ ° 

While we regret the detriment that the Commonwealth must receive 
from the removal of Mr. Parker, and especially from his removal for —_ 
ical reasons, we cannot refrain from saying that his successor, the 7 
John C. Park, brings to the office no ordinary qualifications for its arduous 
duties. He has ability, learning, eloquence, experience as an advocate in 
criminal cases, sagacity and tact. We can express for him no higher hope 
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than that when he puts off the harness, he may be able to look back 
upon as successful an administration of the criminal law within his district, 
as his predecessor can now do. 


Notices of New Books. 


Exerish Reports in Law ano Eguiry, containing Reports of Cases 
in the House of Lords, Privy Council, Courts of Equity and Common 
Law, and in the Admiralty and Ecclesiastical Courts ; including, also, 
Cases in Bankruptey and Crown Cases reserved. Edited by Enmunp H. 
Bennett, and Cuauncey Sairn, Esquires, Counsellors at Law. Vol. 
V., pp. 652, containing Cases in the House of Lords, in all the Courts 
of Equity and Common Law, in the High Court of Admiralty, and the 
Ecclesiastical Courts during the year 1851: Vol. VL, pp. 652, contain- 
ing Cases in Courts of Equity and Common Law, and in the Ecclesias- 
tical Courts during the year 1851. Boston: CharlesC. Little & James 
Brown. 1852. 


The above volumes form the fifth and sixth volumes of the series of 
English Law and Equity Reports, which Messrs. Little & Brown are 
publishing, under the editorial supervision of Messrs. Bennett and Smith. 
As the several volumes have appeared, we have called attention to their 
great value, both as respects the cases reported and the labors of the 
editors. In the present volumes, although there are fewer editorial notes 
than usual, there are many cases of unusual interest. Most of the Eng- 
lish cases of which an abstract was given in the January number of the 
Reporter, can be found herein. Weare glad to learn that the publication 
is meeting with deserved success. 


Knusolvents in flassachusetts. 





Commencement of 
Proceedings 


Jan. 9, 


Name of Insolvent. Residence. Name of Commissioner. 


—— Amherst, 


Haynes H. Chilson, 


Baker, Joel 
Benson, ‘Thomas 

Bradley, Josiah 

Bride, Rufus W. 

Brintoall, Norman Y., et al. 
Brockway, =amuel J , et al. 
Bryant, ‘Thomas 

Bryant, William 

Burkhardt, William H. 
Buraham, Charles F., 

Cain, Ansel 

Carpenter, Cyril P. 

Catr, Joseph I, et al. 
Caswell, George W. 

Clark, William, et al. 
Cleland, John, et al 
Cleland, William, et al. 
Coburn, Amos P. 

Collier, Stephen M. 


Crooker, Hezekiah B., et al.) 


Cummiskey, Hugh 
Dation, Edward H, 
Dame, Charlea C. 

Dana, Warren W. 


1 Some Notices of New Books, in type, have been excluded for want of space. 


Boston, 
Newburyport, 
Clinton, 
Boston, 
Boston, 
Wayland, 
Wilmington, - 
Stockbridge, 
South Hadley, 
Adams, 
Taunton, 
Newburyport, 
Boston, 
Boston, 
Natick, 
atick, 
Lowell, 
Randolph, 
Boston, 
Lowell, 
Salem, 
Newburyport, 








Brighton, 


‘Frederic H. Atlen. 
‘Daniel Saunders, Jr. 
‘Henry Chapin. 
John M. Williams. 
Daniel Saunders, Jr. 
|Asa I. Lawrevce. 
|S. P. Adams, 

iJ. E. Field. 

(Haynes H. Chilson, 
|‘Thomas Robinson, 
|E. P, Hathaway. 
|Daniel Saunders, Jr. 
|Frederic H Alicea. 
John M. Wiliams. 
|Asa F. Lawrence. 
Asa F. Lawrence. 
8. P. Adams. 
Francie Hilhard. 
John M. Wilhams. 
SS P. Adams. 

John G. King. 
Daniel Saunders, Jr. 
\Asa F, Lawrence. 
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Name of Insolvent. 
Darracoat, George 
Davis, Henry T. 

Dill, Joho 3., et al. 
Dinehart, Christopher, et ad. 
Douglass, Harrison 
Eaton, William 
Emerson, Joha 

Fay, Hiram W. 

Foster, George F. 
Foster, Joseph 

French, Augustus (., ¢¢ al. 
Gale, Moses i. 

Gibbs, Oliver C. 
Gilbert, Joseph A., et al. 
Gould, James 

Griswold, John M, 
Hall, Thomas J, 
Hastings, William 
Heald, Bradford 
Hildreth, Isaac C., et af. 
Holden, William 

Hood, Abraham K, 
Hood, Charles 

Hull, Asa 

Illsley, Oliver 

King, tsaac 

Kittredge, Jeduthan 
Leonard, William F. 
Levenway, George W, 
Luce, Ambrose E. 
Lynes, Edward G, 
Marble, Ezia 8. 

Mayo, Charles F., et al. 
McKay, Nathaniel 
McKindley, Joha G. 
Merriam, Ezra L. 
Metcalf, Alfred E. 
Miser, John, et ai. 
Moody, Calvin P. 
Morrill, Frederick 
Munroe, Robert 
Norton, Joshua, Jr., e¢ ad. 
Onthank, Samuel G, 
Osgood, Samuel 
Parker, D. M. 

Paul, Charles 

Peabody, William T. 
Perry, Witham, et al. 
Pitman, Isaac, et al. 
Pixley, Charles, et ai. 

, Pratt, ef al. 
Prescott, Benjamin F. 
Quimby, Daniel 0. 
Quimby, Orlando 3, 
Ray, Mito ‘ 

Ricker, William 
Rickston, George B, 
Ripley, Samuel W. 
Sanborn, Greenleaf C. 
Seaverns, Jolin L., e¢ al. 
Shippen, Nathan F. 
Smith, George C. 
Sowden, Richard 
Sprague, Joseph G. 
Steen, Thomas 

‘Taylor, William H. 
Thayer, Davis 

Thomas, Sylvanus 
Tourtellot, Samuel, ef ai. 
Washburn, Hiram 
Wedge, John L. 
Wheeler, Elizabeth I. 
Wheelock, Dana 
Whipple, Albeit F. 
Wooard, Henry 
Woodis, Lucius 8. 
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* Residence, 


Great Bartington, 
Andover, 
Chilton, 
Boston, 
Marlhorouch, 
Webster, 
Newton, 
Lowell, 
| Bradford, 
| Lynn, 
Worcester, 
Lexington, 
Rostun, 
Williamstown 
ton, 
Carlisle, 
Lowell, 
Woburn, 
Lowell, 
Taunton, 
Watertown, 
West Newbury, 
Millbury, 
Lowell, 
Worthington, 
Bostoa, 





Worcester, 
Chelsea, 
Worcester, 
Lowell, 


Great Barrington, 
Salem, 

Boston, 
Watertown, 
Boston, 

Great Barrington, 
Lowell, 

New Bedford, 





‘Milford, 
Fuchburg, 
Rutland, 
Plympton, 
Worcester, 
Boston, 
Worcester, 


New Braintree, 








' 
{Commencement of 
| Proceedings, 


Jan. 
“ 
oe 








Name of Commission: r 


j 





John M Williams. 
| Asa F. Lawrence. 
\John G. King. 

iJ. E. Field, 
|Jonn G. King. 
|Charles Mason. 
John M. Williams, 
| Asa F. Lawrence. 
| Henry Chapin. 

; Asa F. Lawrence. 
is. P. Adams. 

[Jona G King. 
John G. King. 
{Henry Chapin. 

| Asa F. Lawrence. 
John M, Williams. 
| Thomas Robinson. 
| Frederic H. Allen. 
|S. P. Adams. 

iS. P. Adams. 

| Bradford Russell. 
|S. P. Adams 

/E. P. Hathaway. 

| Asa FP. Lawrence. 
John G. King. 

| Henry Chapin. 

iS. ?. Adams. 
|Haynes H. Chilson. 
John M. Williams. 
|B. P. Hathaway. 
|John M. Williams. 
|Henry Chapin. 
\John M. Williams. 
Frederic H. Allen 
|Heary Chapin. 
John M. Williams. 
Henry Chapin, 
John M. Williams. 
Frederic H. Allen. 
|S. P. Adams. 
|Henry Chapin. 
Daniel Saunders, Jr. 
John M. Williams 
| Henry Chapin. 

| Daniel Saundera, Jr. 
‘John M. Williams. 
|Charles Mason. 
Joho M. Williams. 
|John M. Williams. 
J. E. Field. 

jJohn G. King. 
John M. Williams. 
| Asa F. Lawrence. 

| Frederic H. Allen. 
iJ. E. Field. 

|S. P. Adams. 

E. P. Hathaway. 
John M. Williams. 
\Frederic H. Allen. 
|Henry Chapin. 

|D. W. Alvord. 

‘Asa F. Lawrence. 
Frederic H. Alten. 
Haynes H. Chilson. 
Heury Chapin. 
Charles Mason. 
Henry Chapin. 
Welcome Young. 
Henry Chapin. 
Frederic H. Alien. 
Henry Chapin. 
Joha M. Wiliams. 
Haynes H, Chilaon. 
tradford Russell. 
Thomas Robinson. 
Henry Chapin. 











